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PREFACE. 



The subject of these pages was suggested by 
William Tidd, Esq., the venerable author of 
the most scientific book of practice in the Law ; 
and the Compiler is not without a hope that 
his humble attempt to explain a form of plead- 
ing which Attomies are constantly called on to 
prepare, and to which Pupils are almost im- 
mediately introduced on their entrance into 
chambers, may be useful to those members 
of the Profession. 

The declaration upon bills and notes, though 
of ordinary occurrence, contains very numer- 
ous allegations, of considerable nicety; and 
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though some general forms of it, in particular 
cases, have been promulgated by the judges, 
yet it is almost impossible to understand, or 
safely to apply them, without a knowledge 
of the principles upon which they are founded. 
To render this knowledge of easy reference, is 
the main object of the Book. With this view a 
running text, divided into numbered paragraphs, 
explanatory of every part of the declaration, 
is first given ; and in the last chapter are tlie 
forms of T. 1, W. 4, and a few others framed 
in conformity with the judges' directions, in 
which figures are annexed to each allegation, 
referring to such parts of the text as explain 
the reasons for their insertion. In the second 
chapter will be found a view of the powers 
of amendment vested in the judges by the 
statute 3 & 4 W. 4, c. 42 ; and it may here 
be as well to observe, that all cases deciding 
a variance to be fatal before the passing of 
that act, must be considered with reference 
to the powers mentioned in that chapter. 



PREFACE. VU 

With these few remarks^ the following pages 
are submitted with great difSdence to the no- 
tice of the Profession. 



5, Pump Court, Temple. 
March 16, 1842. 
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THE DECLARATION 

ON 

BILLS OF EXCHANGE, &c., 

ILLUSTRATED AND EXPLAINED. 



CHAPTER I. 

FORM OF ACTION. 



1. For the recovery of the sum due upon a 
bill of exchange, promissory note, and banker's 
check, there are two remedies — the actions of 
assumpsit, and of debt. Assumpsit is the most 
usual, but where privity exists between the 
parties, as the payee and maker of a note (a) 
and the drawer and acceptor of a bill payable 
to the drawer's order (i), debt is a concurrent 
remedy ; and from a recent decision, it appears 
to be maintainable in these cases, though no 
consideration be expressed on the instrument, 

(o) Bishop V. Young, 2 B. & P. 78. 
(6) Priddy v. Henbrey, 1 B. & C. 674. 

B 



Z FORM OF ACTION. 

by the words value received^ or otherwise (c). 
So also debt has been held to lie by the payee 
against the drawer of a bill (d)^ and by an indorsee 
asrainst his immediate indorser. when he is also 
the drawer of a bill, payable to his own order ; 
upon the ground that the subsequent indorse- 
ment by the drawer does not render him the 
less amenable to any liability to which he was 
originally subject (e). And, as the promise of 
a drawer and indorser is in law the same, it has 
been very recently decided that debt may in 
all cases be brought against an indorser by his 
immediate indorsee (/ ). In the case cited 
Mr. Baron Parke observed, that " the indorse- 
ment admits a debt to be due from the in- 
dorser to the indorsee, and that though the 
promise of the indorser is not to pay absolutely, 
but only in default of payment by the acceptor, 
still upon that event, the indorser promises to 
pay his own debt, and not the debt of the ac- 
ceptor. Then the indorser having become 
liable for his original debt, an action of debt 
may be maintained against him (^r)," But with 



(c) Hatch v.Trayes; Watson ». Kightly, 11 A. 6c £. 702; 
3 P. & D. 409, S. C. 

(d) See Bishop v. Young, 2 B. & P. 82. 
(p) Stratton v. Hill, 3 Price, 253. 

(/ ) Watkins v. Wake, 7 M. & W. 488 ; 9 Dowl. 242. 
(l) Ibid. 9 Dowl. 
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the utmost deference^ it is submitted^ that 
though the remarks of the learned judge^ and 
the judgment of the court in the case of Stratton 
V, Hill, afford reasons why an action of indebita- 
tus assumpsit or of debt, upon the consideration 
for the indorsement, may be maintained, they 
do not furnish a satisfactory ground for the 
adoption of that form of action when an indor- 
see resorts to his remedy on the bill (A). 

2. But where no privity exists between the par- 
ties, as between an indorsee and the acceptor of 
a bill, debt will not lie (i) ; nor is it maintain- 
able by the payee against the acceptor of a bill, 
for though the acceptance binds by custom of 
merchants, it has been said not to create a duty, 
any more than a promise by a stranger to pay 
the debt of another in consideration of the cre- 
ditor's forbearance (A). 

3. On a promissory note payable by instal- 
ments, assumpsit is maintainable immediately 
on the non-payment of any one instalment ; but 
an action of debt will not lie until all the days 



(h) See Hodges v. Steward, Skinner, 346. 

(i) Cloves tj. Williams, 3 Bing. N. C. 868; 6 Scott, 68, 5. C. 

(k) Anon. Hardres, 485; and see Early v. Bowman, 1 B. & 
Ad. 889 ; but see Compton v. Taylor, 4 M. & W. 138 ; and a 
learned note in Chitty on Bills, 9th ed. 690. 

b2 



4 FORM OF ACTION. 

of payment have elapsed ; for such a note is 
given as a security for the payment of one 
entire debt or duty, which does not become due 
until the day on which the last instalment is 
payable (/). In so deciding, however. Lord 
Loughborough admitted that he could not de- 
vise a substantial reason, why a promise to pay 
money not performed, does not become a debt ; 
and why it should not be recoverable, eo nomine^ 
as a debt. But he said the authorities were too 
strong to be resisted (m). 

(0 Rudder ». Price, 1 H.Bl. 647. 
(m) Ibid. 



( 5 ) 



CHAPTER ir. 



OF AMENDMENT. 



4. Before considering the several allegations 
in the declaration^ it will be as well to refer to 
the powers of amendment^ in case of misnomer 
and misdescription, given to the judges^ by the 
act 3 & 4 Will. 4, c. 42. 

5. As regards misnomer^ the eleventh section 
of this statute enacts, ^' that no plea in abatement 
for a misnomer shall be allowed in any personal 
action^ but that in all cases in which a misnomer 
would, but for this act, have been by law plead- 
able in abatement in such actions, the defendant 
shall be at liberty to cause the declaration to 
be amended, at the cost of the plaintiff, by in- 
serting the right name upon a judge's sum- 
mons, founded on an affidavit of the right name ; 
and in case such summons shall be discharged, 
the costs of such application shall be paid by 
the party applying, if the judge, shall think fit." 
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6. And by the following section it is enacted, 
" that in all actions upon bills of exchange or 
promissory notes, or other written instruments, 
any of the parties to which are designated by the 
initial letter or letters, or some contraction of the 
Christian or first name or names, it shall be 
suflScient in every affidavit to hold to bail, and 
in the process or declaration, to designate such 
persons by the same initial letter or letters, or 
contraction of the Christian or first name or 
names, instead of stating the Christian or first 
name or names in full." 

7, And, lastly, as regards variances in ge- 
neral, the twenty-third section provides, " that it 
shall be lawful for any Court of Record, holding 
plea in civil actions, and any judge sitting at 
Nisi Prius, if such court or judge shall see fit 
so to do, to cause the record, writ, or document 
on which any trial may be pending before any 
such court or judge, in any civil action, or in 
any infonnation in the nature of a quo warranto, 
or proceedings on a mandamus, when any va- 
riance shall appear between the proof and the 
recital or setting forth on the record, writ, or 
document, on which the trial is proceeding, 
of any contract, custom, prescription, name, or 
other matter, in any particular or particulars in 
the judgment of such court or judge not ma- 
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terial to the merits of the case, and by which 
the opposite party cannot have been prejudiced 
in the conduct of his action^ prosecution, or de- 
fence, to be forthwith amended by some officer 
of the court or otherwise, both in the part of 
the pleadings where such variance occurs, and 
in every other part of the pleadings which it 
may become necessary to amend, on such terms 
as to payment of costs to the other party, or 
postponing the trial to be had before the same 
or another jury, or both payment of costs and 
postponement, as such court or judge shall 
think reasonable ; and in case such variance 
shall be in some particular or particulars, in the 
judgment of such court or judge, not material 
to the merits of the case, but such as that the 
opposite party may have been prejudiced thereby 
in the conduct of his action, prosecution, or de- 
fence, then such court or judge shall have 
power to cause the same to be amended, upon 
payment of costs to the other party, and with- 
drawing the record, or postponing the trial as 
aforesaid, as such court or judge shall think 
reasonable ; and after any such amendment the 
trial shall proceed, in case the same shall be 
proceeded with, in the same manner in all re- 
spects, both with respect to the liability of wit- 
nesses to be indicted for perjury, and otherwise, 
as if no such variance had appeared; and in 
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case such trial shall be bad at Nisi Prius, or by 
virtue of such writ as aforesaid, the order for 
the amendment shall be indorsed on the postea, 
or the writ, as the case may be, and returned, 
together with the record or writ ; and thereupon 
such papers, rolls, and other records of the 
court from which such record or writ issued, 
as it may be necessary to amend, shall be 
amended accordingly; and in case the trial 
shall be had in any Court of Record, then the 
order for amendment shall be entered on the 
roll or other document, upon which the trial 
shall be had : provided that it shall be lawful 
for any party who is dissatisfied with the deci- 
sion of such judge at Nisi Prius, sheriff, or other 
officer, respecting his allowance of any such 
amendment, to apply to the court from which 
such record or writ issued, for a new trial upon 
that ground ; and in case any such court shall 
think such amendment improper, a new trial 
shall be granted accordingly, on such terms as 
the court shall think fit, or the court shall 
make such other order as to them may seem 
meet." 

8. The decisions upon the twenty-third sec- 
tion have been very numerous ; but as a detailed 
account of them is rather the province of a book 
of practice than of pleading, it will be here suf- 
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ficient merely to refer to the practical works in 
which they will be found to be carefully col- 
lected (n). As an example, however, of the 
very liberal construction which has been put 
upon it in the case of bills of exchange, the 
case of Beckett r. Dutton(o) may be referred 
to, where a joint and several promissory note 
for <£2d0, made by the defendant and his wife, 
dated the 6th of November, 1837, and pay- 
able twelve months after date, with interest, 
was described in the declaration as a note for 
£250, made by the defendant on the 9th of 
November, 1838, payable on demand for value 
received, the judge at the trial allowed the 
record to be amended so as to correspond with 
the note ; and upon motion to enter a nonsuit, 
the amendment was allowed, as there was but 
one note in existence between the parties, 
and the sum as well in the note declared on, 
as in that prcf^ed- in evidence, was substan- 
tially the same, and became due at the same 
time. 



(n) See Tidd's New Prac. and Archbold's Prac. by Chitty. 
(o) 7 M. & W. 167. 



b3 
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CHAPTER III. 

STATEMENT OF THE INSTRUMENT IN THE 

DECLARATION. 



The several allegations will now be considered^ 
in the order in which they occur in the decla- 
ration. 

9. Whether the form of action be assumpsit 
or debt, the mode of stating the instrument is 
generally the same; the observations which 
follow are therefore common to both, unless 
otherwise particularly expressed. 

10. Either the language or legal effect of the 
instrument must be accurately stated ; so that 
if it be made in a foreign language, it may be 
declared on in English, without any allusion to 
the language in which it was written (p). In 



(p) Attoroey-General v. Valabrequei Wighw. 9 ; Chit, od 
Bills, 564, note (a), 9th ed. 
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some cases^ however, a statement of the instru- 
ment in terms would be bad ; and it becomes 
absolutely necessary to state it according to the 
lec:al effect. As where a bill is drawn for a sum 
of a denomination similar to that of English 
money, but differing in value ; for in such case 
if the instrument were stated in terms merely, 
it would appear on the record to be drawn for 
English currency {g), 

1 1 . The statement of the bill, &c. being intro- 
ductory to that of the breach in nonpayment, 
which is the gravamen of the charge, may be 
introduced with a quod cum, (so called from the 
language of the old Latin entries,) or by other 
words by way of recital (r). 

12. Formerly, the first allegation in declaring 
on a bill of exchange was, that the plaintiff, 
defendant, and the other parties to it, were 
respectively persons trading and using com- 
merce at the time of becoming parties thereto ; 
but this was unnecessary, as also was any state- 
ment of the custom of merchants applicable to 
bills, which being a general custom, is part of 
the law of the land, of which the judges take 



(9) Kearney v. King, 2 B. & Aid. 301 -, Sprowle v, Legge, 
1 B. & C. 16. 
(r) Mercer ». Southwell, 2 Show. 180. 
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notice, without any mention of it on the record. 
After the statement of the custom had been long 
discontinued, it. was the practice, until the pro- 
mulgation of the rule of T. T. I Will. 4, to 
allege generally that the bill was made accord- 
ing to the usage and custom of merchants ; and 
checks were stated to be made according to the 
usage and practice of merchants, these instru- 
ments not being of sufficient antiquity to create 
a custom in regard to them. All reference, 
however, either to the custom or practice of 
merchants being omitted in the judicial forms, 
no mention of them is or ought to be now 
made in the declaration. The action on pro- 
missory notes being founded on statute, no such 
allegation was ever introduced. 

13, The name of the drawer, being part of 
the description of the instrument, must be ac- 
curately stated in a declaration against the 
acceptor, or an indorser ; but in an action by or 
against himself, or any other party, their names, 
having been once stated in the commencement, 
should not be repeated subsequently in the 
body of the declaration, it being sufficient to 
refer to them by the words " plaintiff" and 
"defendant" (5). 

(i) Meeke v. Oxiade, 1 N. R. 289 ; Davison v. Savage, 6 
Taunt. 121 ; 2 Marsh. 101, S. C. ; and see the forms of T. 
1 Will. 4, post. 
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If a bill be drawn^ accepted, or indorsed, in 
the name of a firm, and the action be by or against 
the parties composing it, the declaration should 
allege that such parties, by the name (or names), 
style, and firm, &c., drew, accepted, or indorsed 
the bill. But when it has been accepted or ne- 
gociated by a firm, and the action is not brought 
against the parties composing it, it is neither 
necessary nor advisable to state their names ; 
but it should be stated generally that the firm 
(naming it) drew, accepted, or indorsed, without 
stating that it consisted of one or several persons. 

So if a bill purport to be drawn and indorsed 
by a firm consisting of several persons, (as by 
** Ellis, Needham, and Co.,") though in point of 
fiu:t, it consist of only one individual, — in a de- 
claration by an indorsee against the acceptor, it 
may be alleged that the bill was drawn by cer- 
tain persons trading under the name, style, and 
firm of '* Ellis, Needham, and Co.," payable to 
their own order, as the acceptor is estopped 
from averring that the bill was not in fact dmwn 
by an aggregate firm, after having himself ac- 
credited the description by accepting a bill so 
drawn ; and the indorsees of a bill may have no 
knowledge of the firm of the drawers other than 
that which the bill conveys (t). 

(0 Bass V. Clive, 4 Campb. 78 > 4 M. & S. 13, S. C. ; and 
see Schultz v. Astley, 7 C. & P. 99 ; 2 N. C. 544, S. C. 
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14. If a note or bill be made or accepted 
jointly, and one only be sued, the objection can 
only be taken by plea in abatement (t<) ; and 
though the non-joinder appear in the declaration, 
it may be doubtful whether the objection can be 
taken by special demurrer (x). So where a pro- 
missory note is made by more than two, jointly* 
and severally, the action should be against one 
or all ; but it appears that if more than one, or less 
than all the drawers be made defendants, the 
objection can only be taken by plea in abate- 
ment(y). 

An indorsee of a promissory note cannot de- 
clare against his indorser as maker, although it 
has been said, that in the case of a bill of ex- 
change, every indorser is a new drawer. But 
th^re is this distinction between a bill and a 
promissory note, — the drawer of a bill is liable 
only after presentment to the acceptor (z) ; but 
the maker of a note is in the situation of an 
acceptor, and primarily liable (a). 



(u) MouDtstephen v. Brooke, ] B. & Aid. 224 ; and. see the 
Dote to Cabell v. Vaughao, 1 Wms. Saund. 291 (d). 
(x) See Churchill v. Gardner, 7 T. R. 596. 
(y) Dixon v. Bowman, Lawes, PI. Assumpsit, 309, n. 
(s) Penny v. Innes, 1 C, M. & R.439. 
(a) Gwinnell v, Herbert, 5 A. & £. 436. 
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15. It being a general principle of pleading 
that a contract may be stated either in the 
terms in which it was made^ or according to its 
legal operation, a bill of exchange, note, or 
check, when made by a servant with his mas- 
ter's authority, may be stated to have been 
made by the master himself, for quifacitper 
aliumfacit per se; or it may be stated to have 
been made by the servant as such for his master, 
according to the fact(z). Therefore, where 
notes made by another, with the defendant's 
authority, were alleged to have been made by 
the defendant, ^' his own proper hand being 
thereunto subscribed," Lord Tenterden held 
that this was no variance, and that these words 
might be rejected as surplusage (a). And where 
a blank piece of paper, stamped with a bill 
stamp, is signed by one person, and delivered 
to another, who by his authority writes the form 
of a bill above the signature, the document so 
made may be described as a bill made by the 
party who so signed the same (6). 

16. The date upon the bill, note or check 

(s) Gordon v. Austin, 4 T. R. 611 ; Collis v. Eromett, 1 H. 
Bl. 313. 

(a) Booth V. Grover, I M. & M. 182 ; 3 C. & P. 335. But 
see Jones v. Mars, 2 Campb. 305 ; Levy v. Wilson, 5 Esp. 180. 

(6) Collis v. Emmett, 1 H. Bl. 313. 
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should be truly stated, but it should never be 
averred that the instrument bore date on a cer- 
tain day, for if the date be in fact different 
from that laid, the variance will be fatal, wbe« 
ther the day be laid under a videlicet or not, for 
it forms part of the description of the instru- 
ment (c). The most judicious course is merely 
to allege that the defendant, or A. B. on &c., 
(naming the day) made his bill &c., for in such 
case if the date proved be different from that 
laid^ the variance will be immaterial, though the 
allegation be not made under a videlicet (ef). 
And although it has been held in one case, that 
the day laid in declarations upon notes &c., is 
material in contradistinction to that in a decla- 
ration upon a parol promise, it should be ob- 
served that the declaration in that case stated 
that the notes " bore date" &c., which will re- 
concile the cases with the cases in Campbell {e). 
And in a subsequent case, in which this dictum 
was cited in order to show the necessity of de- 
claring upon the special promise, to take a case 
out of the Statute of Limitations, Lord Ellen- 
borough said that such a foim of declaring had 



(e) Anon. 2 Campb. 308, n. 

(d) Coxon V. Lyon, 2 Campb. 307, and see Beckett v. Dutton, 
antef p. 9. 
(0 Stafford v. Forcer, 10 Mod. 312 ; 1 Str. 22, S. C. 
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never been in use, but that it was the common 
practice to declare on the original contract, and 
that if the statute be pleaded, the only ques- 
tion is whether the defence under it has been 
waived (/). In this, as in all other points, it is 
safest and best to adhere as strictly as possible 
to the forms given by the rule of T. 1 W. 4, 
which omit any allegation that the instrument 
bore date &c., and merely state that A. B. on 
the day of made his bill or note &c. 

If the instrument have no date it should 
be stated to have been made on the day when it 
was issued, or if that be not known, on the first 
day on which it can be proved to have ex- 
isted {g) ; and in such case it is sufficient to 
allege that it was made on a certain day without 
saying it bore any date, as it will be considered 
as dated on the day of the drawing (A). The 
defendant, however, will not be precluded from 
showing by plea (i), that the bill bears date on 
a day different from that in which it is stated to 
be made. In the absence however of such plea. 



(/•) Lcaper v.Tatton, 16 East, 420. 
(g) Bayl 6th Ed. 379. 

(A) De la Courtier v. Bellamy, 2 Show. 422 ; Hague v. 
French, 3 B. & P. 173 ; Giles v. Bourne, 6 M. & Sel. 73. 
(t) Probably a plea denying the making. 
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no inference will be drawn, and so long as it is 
without explanation, the bill will be presumed 
to bear date at the time it is stated to be made (^). 
And when a bill is dated by mistake it is said 
to be sufficient merely to state that a party on a 
certain day made the bill, or it may be alleged 
to have borne a certain date by mistake, though 
intended to have been dated of a day stated in 
the declaration (A). But this may be reasonably 
doubted. 

17. The venue in an action on a bill &c. being 
transitory, and the place at which it is made not 
being part of the description of the instrument, 
it is unnecessary to state it in the body of the 
declaration ({) ; but in declaring upon bills 
drawn abroad, it may be inserted for the pur- 
pose of determining the value of the currency 
mentioned in the bill {m). And when a bill is 
drawn for a sum of a denomination similar to 
that of English money but different in value, the 
place where it was made should be stated with 
certainty on the record (n), 

(j) Owen V. Walters, 5 Dowl. 324. 

{k) See Owen v. Walters, 5 Dowl. 324 ; Chit, on Bills, 563, 
9tli £d. 

(0 See R. G., H., 4 W. 4, s. 8. 

(m) But that it is not essential, see Hoariet v. Morris, 3 
Camp. 304. 

(n) Kearney v. King, 2 B. & Aid. 301. 
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18. A bill of exchange or promissory note is 
described in the forms given by the judges as a 
bill of exchange, or promissory note, in writing; 
but it seems unnecessary to state expressly that 
the instrument was in writing, as that fact must 
be intended by necessary implication. 

19. If an instrument be ambiguous, so as to 
render it doubtful whether it was intended to be 
a bill of exchange or a promissory note, the plain- 
may declare upon it as either one or the other ac- 
cording to its legal effect. Thus where a document 
which was in the common form of a bill of ex- 
change, except that the word at was substituted 
for the word to, before the name of the drawee, 
it was held to have been properly described as a 
bill of exchange, though it might perhaps have 
been treated as a promissory note (o). So where 
a writing which on common observation appeared 
to be a bill of exchange, but the word at was 
written in very small letters in the initial letter 
of the first name of the drawees, was de- 
scribed as a bill of exchange, C. J. Gibbs said 
that on the authority of Shuttleworth v. Stevens, 
he should not have hesitated to decide that the 
instrument was a bill of exchange, had the word 
been distinctly written before the name of the 

(o) Shuttleiivorth v. Stepbeos, 1 Camp. 407. 
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drawees ; and he left it to the jury to say whe- 
ther that word| in the manner in which it was 
written, was not inserted for the purpose of de- 
ception (p). So an instrument drawn pay- 
able to the drawer or his order, without being 
addressed to any person, but the words " pay- 
able at No. I, Wilmot Street, &c." were inserted 
at the foot, and it was afterwards accepted by 
the defendant, who resided at that place, was 
held that the instrument was properly described 
as a bill of exchange {q). 

In another case an instrument drawn in the 
following terms: — " Three months after date, I 
promise to pay A. B. or order £44, value re- 
ceived, J. B.," with the direction, " J. B. G., 
36, Montague Place," at the foot, and J. B. G.'s 
name written across the instrument — was held 
to be of such an ambiguous nature that it might 
be treated either as a bill of exchange or a pro- 
missory note (r). In another case, a note in 
these terms, " On demand I promise to pay, 
&c." and addressed in the margin to the de- 
fendant, who wrote across it ^'Accepted, J. B." 
was held to amount to a promissory note, as 
the body of the instrument contained a promise 



(p) Allan V. Mawson, 4 Campb. 115. 
{q) Gray v. Milner, 8 TaunU 739. 
(r) Edis V. Bury. 6 B. & C. 433. 
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to pay, and the signature, although in terms an 
acceptance, operated as an adoption of the pro- 
mise (s). It does not appear from the report of 
this case, by whom the instrument was written. 
So when a promissory note was made payable 
at a certain time after sight, and the maker at 
the time of drawing it wrote in the margin, ac- 
cepted on myself, payable everywhere, it was 
held that these words formed no part of the 
original instrument, their effect being merely to 
supply an acknowledgment of the sight of the 
note, and need not therefore have been noticed 
in the declaration (t), 

20. A banker's check is usually described as 
a " draft or order in writing commonly called 
banker's check," though " a draft or order" 
would suffice. Formerly when checks were not 
so much in use, it was usual to declare upon 
them in several counts, describing them in 
different ways, as *' bills," " drafts," " checks," 
and " instruments in writing ;" but this is 
now neither necessary nor allowable, since the 
rules of Hil. 4 W. 4. 

21. As the allegation of the making a bill,&c. 
imports a signing, it is not necessary to state ex- 

(0 Block V. Bell, M. & Rob. 149. 
(<) Splitgerber v. Kohn, 1 Stark. 125. 



22 STATEMENT OF THB INSTRUMENT. 

pressly that it was signed , though the instrament 
were drawn by procuration (u). Any statement 
of the signature, however, having been wholly 
omitted since the promulgation of the forms 
of Hil., 1 W. 4, it would be useless to enter into 
a consideration of the cases upon this subject. 
But in declaring on a bill or note, draft or 
undertaking, for a sum under £5, it is usual 
to state a signing, in order to show that the 
provisions of the statute 1 7 Geo. 3, c. 30, have 
been complied with. The statute enacts that 
the signing of every such instrument shall be 
attested by one subscribing witness at the least. 

22. In the forms of counts upon bills prescribed 
by the rule of T. 1 W. 4, an allegation that the 
bill was directed is inserted, but it seems to be 
unnecessary. If, however, a direction be stated, 
and none can be proved, the variance may be 
fatal {x). When, therefore, there is any doubt 
about the fact, it is advisable to state that the 
bill was drawn on a certain person, omitting the 
statement that it was directed to him ; or that 
a certain person was requested thereby to pay, 
or that the bill was for the payment of a certain 
sum. If a bill be directed to two or more per- 



(tt) See the Forms of T., 1 W. 4, poit. 
(«) Gray v. Milner, 2 Stark. 336. 
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sons, and accepted only by one, it may be stated 
to have been directed to that one only, for such 
is the fact as far as it goes, and the circumstance 
of its having been directed to another person or 
persons, who refused to accept the bill, is quite 
immaterial to the merits of the cause, or the 
form of the plaintiff's declaration, as no plea in 
abatement could be pleaded if the direction had 
been stated verbatim {}/). 

It is sometimes proper, in order to avoid 
an apparent variance between the very lan- 
guage of the direction in the bill or the legal 
effect of it, as it will appear in evidence, and the 
allegation thereof in the declaration, to state 
that the bill was directed to the drawee by the 
name and addition mentioned in the bill ; as in 
cases where his name is mis-spelt, or his addi- 
tion mistaken, or where the bill is addressed to 
a firm, not expressly including all, or the true 
names of the one composing it ; but unless there 
be some reason of this sort for thus describing 
the name or addition of the drawee used in the 
bill, such description is better omitted, as it may 
possibly occasion a variance where none would 
otherwise occur (ar). 



(y) See Lawes, PI. Assumpsit, 322. 
(2) Ibid. 
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23. The fact of delivery is implied in the alle- 
gation of the making of the instrument ; there- 
fore although delivery is essential to the plain- 
tiff's title, and no interest would vest in him 
without it, still where the bill is made payable 
to any particular person, it need not be averred 
in the declaration (a). However in the forms 
promulgated by the judges, an averment of de- 
livery is inserted, and such is generally the 
practice ; and it may perhaps be necessary where 
the instrument declared upon is payable to 
bearer, and not to any particular person. If a 
bill is made payable to the drawer himself, or his 
own order, which is the same in legal effect, it 
it is unnecessary and improper to state any de- 
livery to himself; and if by mistake a delivery of 
the bill is alleged to have been made to the 
drawee instead of the payee, it is not even cause 
of special demurrer ; for it will be presumed to 
have been previously delivered, or afterwards 
returned to the payee, or the allegation may be 
rejected as surplusage (b). 

24. If a promissory note be drawn by several 
persons, and one only be declared against, it 
has been already stated that the only mode of 



(a) Churchill v, Gardoer, 7 T. R. 596, 597. 
(6) Smith V. M'Clure, 5 East, 476. 
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taking advantage of that circumstance is by plea 
in abatement, (a) And where a promissory note, 
beginning " I promise to pay," was signed by 
one member of a firm for himself and his part- 
ners, thus, " For W. S., W. P. S. and W. R.,— 
W. S." it was held proper to declare against 
W. S. as severally liable. (6) So a note which 
upon the face of it imported to have been made 
by two persons, but was actually signed by one 
only, was held good as the separate note of that 
person, and might be declared upon as such 
according to its legal operation (c). But as the 
import and legal effect of a written instrument 
must be collected from the terms in which it is 
expressed, a promissory note, if it appear on 
the face of it to be the separate note of A. only, 
though it were given to secure a joint debt due 
from A. and B., cannot be declared on as the 
joint note of A. and B. (rf) 

25. A joint and several promissory note may 
be described in the very terms in which it was 
made, whether the action be against one or all 
the makers. But as such an instrument may 
be treated as joint or several at the election of 

(a) Ante, p. 14, 

(6) Hall V.Smith, 1 B. & C. 407. 

(c) Roberts v. Peake, 1 Burr. 324. 

(d) SiffkiD V. Walker, 2 Camp. 308. 

C 
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the holderi it is most usual, when the action is 
brought against all, to state merely that de- 
fendants thereby promised, &e.y as if the instru- 
ment were joint ; — if against one alone, then 
that he made the note and promised, &c. as if 
it had in fact been made by him alone. But 
at one time it was thought improper to state 
that the defendants jointly or severally pro- 
mised, where the action had been brought 
against one maker only (e) ; but the Court 
of King's Bench has since held an objection 
on that ground untenable on a writ of error ; 
Lord Mansfield saying, that if the word or was 
to be construed in the disjunctive, the person 
to whom the note is made payable is to elect 
whether it shall be joint or several, and the 
plaintiff, by bringing his action against one, had 
made his election. But he considered that the 
word or in such case was synonymous with the 
word and ; and that the makers, by promising 
that they or one of them shall pay, both and 
each of them become liable in solidum (f). 

26. In the case of a foreign bill consisting of 
several parts, and each part containing the 

(e) Butler v. Malissy, 1 Str. 76 ; and see Neale v. Ovington, 
2 Ld. Raym. 1544. 

(/) Rees v. Abbott, Cowp. 832. 
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usual condition to pay, ^* the other parts of the 
same tenor and effect not being paid/' — if each 
part be in the plaintiff's possession^ it seems to 
be doubtful whether in a declaration upon one 
of the parts it is necessary to notice the con- 
dition, as all the parts collectively make an un- 
conditional bill (g )• It is usual to state only 
one part of the bill, averring that A. B. made 
his first of exchange (or as the case may be), 
noticing the condition ; and in assigning the 
breach, to state generally that the party did 
not pay the sum mentioned in the ^' said bill." 
The necessity of averring non-payment of all 
the parts will be hereafter considered. 

27. The time when or event on which an in- 
strument is made payable, being part of the 
contract, must be accurately stated in the de- 
claration ; and if, in a declaration on a note 
payable by instalments, any one of the days of 
payment be misdescribed, the variance will be 
fatal (A). 

And when a bill is made payable at usance, 
the length of such usance must be stated ; for 
the courts cannot take notice of foreign usances. 



(g) Bayl. on Bills, 387, 6th edit. 

(h) Wells V. Girling, 3 Moore, 79; Gow, 21, S. C. 

C2 
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inasmuch as they vary in different places (£) ; 
and if it be not stated^ the count will be bad on 
demurrer ; but after verdict it seems that the 
defect would be cured (A). 

An instrument made payable on a contin- 
gency which may never happen, is not a nego- 
tiable security, and can in no case be declared 
on as a bill of exchange or promissory note (Z). 
But if the contingency be such that it mtist in 
the course of things necessarily happen, and is 
odly uncertain as to the time, — as, on the death 
of the defendant's father, — the instrument will 
be valid as a bill or note, and may be declared 
on accordingly. In such cases it must be averred 
either the instrument became absolute, or that 
the contingency has happened (m). 

28. If a place of payment be mentioned in 
any parts of a bill or note, the legal effect of 
which is to qualify the contract, it must be set 
out in the declaration. Accordingly, it has been 
held, that if a place of payment is inserted in 



(i) Buckley v. Campbell, Salk. 131 ; Meadow v. Holt, 12 
Mod. 15. 

(fc) Smart v. Dean, 3 Keb. 645. 

(0 See the cases collected in Mr. HenneU's Book of Forms, 
2Dd edit. 154 ; and see Chittjr on Bills, 134, 9th edit. 

(m) Kingston v. Long, M.25 Geo. 3 ; Lawes, PI. Assumpsit, 
328, (n.) ; Roberto v. Peake, 1 Burr. 323. 
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the body of a note, it forms part of the contract, 
and must be stated in the declaration ; but if 
only in the margin, it is not only unnecessary, 
but a fatal variance, to describe the note as 
payable at such place, it being then considered 
to be stated merely as a memorandum, and 
not as part of the contract {n). In such case, 
however, if the promise be stated generally, it 
will not be a misdescription, if, after stating the 
promise to pay in the usual manner, it be averred 
that the defendant made the note payable at the 
place mentioned in the margin (o). 

29. For the mode of describing the payee in 
general, the observations already made upon the 
description of the drawer of a bill may be re- 
ferred to(p). But in the case of inland bills 
and notes for sums under five pounds, it should 
be observed that the statute 17 Geo. 3, c. 30, 
s. 1 (rendered perpetual by the 27 Geo. 3, c. 16) 
requires that such instruments shall specify the 
name and place of abode of the payee ; and 
the declaration usually shows that the requisites 
of the statute have been comphed with. 

Where an instrument has been made payable 

(n) Price v. Mitchell, 4 Campb. 200 ; Trecothick v, Edwin, 
1 Stark. 468 ; Williams v. Waring, 10 6. & C. 2. 
(o) Hardy v. Woodrofle, 2 Stark. 320. 
(p) Ante, pp. 13, 14. 
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to husband and wife, and the husband sues upon 
it alone, it may be described in the declaration 
as made payable to the husband, without no- 
ticing the wife {q). 

30. In an action by the payee, words autho- 
rizing a transfer need not be inserted in the de- 
claration; and when an instrument is made 
payable to the payee's order, it is in effect as if 
it had been made payable to himself, for in 
either case it is due to himself, and therefore 
the plaintiff may describe it in the declaration 
either according to the fact, or according to the 
legal effect (r). But if the action be brought 
by an indorsee, the words of transfer must be 
stated with accuracy ; for if an instrument be 
described as transferable by a mode of negoci- 
ation different from that mentioned in it, as if 
it be stated to be payable to order, instead of 
to bearer, or vice versd, the variance may be 
fatal. 

31. And when an instrument is made payable 
to order, it should be stated with certainty to 
whose order it was made payable (s). Ordinary 

(9) AnkersteiQ v. Clarke, 4 T. R. 616. 
(r) Chitt^ on Bills, 564, 9tb edit ; and see Smith v. Clure, 
5 East, 476 ; post, p. 48. 

(0 See Hart v. Proudfoot, 8 Dowl. 306. 



8TATBMBNT OF THE INSTRUMENT. 31 

certainty is, however, sufficient. As where a 
bill was stated to have been drawn by N. on 
the defendant, whereby N. required the defend- 
ant to pay ^* to his order" the sum therein men- 
tioned, that it was accepted by the defendant, 
and indorsed by N. to the plaintiff, the word his 
was held to refer to the drawer, and therefore 
there was no fatal ambiguity {s). 

32. When a security is negociated, by the 
terms of which the party receiving it appre- 
hends he has a clear right to recover, but by 
the insertion of the name of a fictitious person 
his recovery is impeded, in point of law it has 
the same effect as if it had been made payable 
to bearer, it being impossible to prove the order 
of a person who has no existence. Therefore 
where A. had signed his name to a blank piece 
of paper, and delivered it to B. for the purpose 
of drawing such a bill as the latter should think 
fit, and B. made it payable to a fictitious payee 
or order, and indorsed it for a good consideration 
to C, who was ignorant of the previous trans- 
action ; — it was held that C. might, in declaring 
upon the bill, state it as drawn by A. and pay- 



(«) Spyer v. Thelivall, 2 C, M. & R. 692; 4 Dowl. 509; 
Chitty on Bills, 554, n. (6) ; KdiU v. Stockdale, 6 M. & W. 478 ; 
8 Dowl. 772, S. C- 
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able to bearer, or set out the special circum- 
stances of the case {t). 

33. The sum for which the instrument has 
been drawn must be stated according to the 
fact; and if it be a sum in foreign currency, its 
value in English money should be alleged (u), 
though it seems the omission would be aided 
by verdict, (v) And if a bill or note be drawn 
in foreign parts for a sum of money of a de- 
nomination similar to that of English money, 
but different in value (the instrument being 
given for the payment of the foreign value), 
that fact must appear upon the record; for, 
when an instrument is described as containing 
a promise to pay a sum generally in pounds, 
shillings, and pence, in our courts English 
money will be understood. Therefore where a 
promissory note was described in the declara- 
tion, as made at Dublin, for payment ^t No. 81, 
Dame Street, of £171 : 175. 6d, sterling, and it 
appeared that the note was made in Dublin, in 
Ireland, for the payment of that sum in Irish 
money, and that in Ireland, Irish currency was 

(0 ColHs V. Emett, 1 H. BI. 313; Minet v. Gibson, 3T. R. 
481. 

(u) Taylor v. Booth, 1 C. & P. 286 ; see HarnDgton v. Mac- 
morris, 1 Marsh. 33 ; 5 TauDt. 228, S. C. 

(v) Simmunds v. Parmioter, 1 Wils. 185 ', 4 Bro. P. C. 604. 
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called sterling, it was held that there was a fatal 
variance between the declaration and proof, as 
from the statement in the declaration the note 
would be taken to be drawn for English 
money (a?). 

If the word " sterling" be inserted in a bill 
or note, it may be omitted in the declaration iy). 

34. As a bill of exchange, promissory note, 
and check, of themselves import a considera- 
tion, these instruments are valid though none 
be mentioned therein, and therefore the con- 
sideration need not be stated in the declaration, 
even if inserted in the instrument declared on. 
But if stated untruly, the variance was formerly 
fatal. As where a bill was described to have 
been given " for value received," it was held not 
to be proved by producing a bill " for value in 
wheat," for these latter words do not import 
that the wheat was delivered (2). So if a bill 
payable to the drawer^s ordeTy and expressed to 
have been given for " value received" generally, 
be described as given " for value received by 
the drawer:" for in such case the words ''value 



(x) Sprowle v. Legge, I B. & C 16 ; and see Steavensop v. 
Oliver, 8 M. & W. 239, per Parke, B. 

{y) Kearney v. King, 2 B. & Aid. 301 ; Glossop v. Jacob, 1 
Stark. 69. 

(s) Ptfr Lord Tenterdeo, Chitty on Bills, 565, n. (p). 

c5 
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received*' alone, import valae received by the 
drawee (a). But in all cases, where words ex- 
pressive of consideration are stated, it is suffi- 
cient to state them according to their reasona- 
ble interpretation or legal eflFect. Therefore if 
a bill be drawn payable to a third person for 
'* value received," it may be alleged to be a bill 
for " value received by the drawer," for under 
these circumstances, the more probable inter- 
pretation of a bill so worded is, that the drawer 
informs the drawee that he draws upon him in 
favour of the payee, because he has received 
value of the latter; for to tell the drawee that 
the drawer draws upon him because he the 
drawee has value in his hands, is to tell him 
nothing (ft). So also a bill or note expressed to 
have been given for " amount received" (c), or 
" value delivered" (^); ^^^y be described to have 
been " for value received." And a note de- 
scribed to be for " value received" is proved by 
one "for value received in A. B.'s estate," for 
the latter words only show the mode in which 
value was received by the maker, but does not 
alter his liability {e). In conclusion, the forms 



(a) Highmore v. Primrose, 5 M. & Sel. 65. 
(6) GraDt v. Da Costa, 3 M. & Sel. 357. 

(c) Lawe«, PI. Assumpsit, 334. 

(d) Jones v. Mars, 2 Campb. 306. 

(e) Bond v. Stockdale, 7 D. & R. 140. 
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given by the judges do not contain any allusion 
to the consideration, and therefore it should 
never be inserted in actions of assumpsit, and 
it is most probable that the courts would now 
hold that an averment of consideration is not 
necessary in any case to support an action of 
debt(/) 

35. In all the forms promulgated by the j udges 
in the general rules of T. 1 W. 4, except those 
in actions against the drawer, indorsers, or payee 
of a bill, on non-acceptance, the words '^ which 
period has now elapsed,'' are inserted after the 
statement of the time at which the instrument 
was to be payable. And at the end of the forms 
are given the following directions for declaring 
on bills, where the action is brought after the 
time of payment is expired. 

" If the declaration be against any party to 
the bill, except the drawee or acceptor, and the 
bill be payable at any time after date, and the 
action not brought till the time has expired, it 
will be necessary to insert, as in declarations on 
promissory notes, immediately after the words 
denoting the time appointed for payment, the 
following words, namely — which period has now 
elapsed; and instead of averring that the bill 

(/) See Watkins v. Wake, 9 Dowl. 242 ; 7 M. & W. 488 ; 
and ante, p. I. 
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was presented to the drawee for acceptance, and 
that he refused to accept the same, to allege 
that the drawee [naming hini] 'did not pay the 
said billy although the same was there pre- 
sented to him on the day when it became due.' 

" And if the declaration be against any party 
except the drawee or acceptor, and the bill be 
payable at any time after sight, it will be neces- 
sary to insert after the words denoting the time 
appointed for payment the following words, 
viz. ' and the said drawee [naming him"] then 
and there saw and accepted the same, and the 
said period has now elapsed,' and instead of 
alleging that the bill was presented for accept- 
ance and refused, to allege that the drawee 
[naming him^ ' did not pay the said bill, al- 
though the same was presented to him on the 
day when it became due.' 

" If a note or bill be payable at sight, the 
form of the declaration must be varied so as to 
suit the case, which may easily be done." 

The rule of court containing the forms and 
the above directions was promulgated before the 
passing of the Uniformity of Process Act (g), 
and the words which period has now elapsed, 
having reference to the date of the declaration, 
are clearly informal, as that act made the day 

(^) 2 & 3 W. 4, c. 39. 
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of issuing the writ the comniencement of the 
action. It has therefore been the practice, in 
declaring upon bills or notes payable at any 
time after date, to insert in the declaration the 
words which period had elapsed before the com" 
mencement of this suit. But, it is submitted 
that this allegation is not free from objection, 
inasmuch as no cause of action arises upon a 
bill or note until the expiration of the days of 
grace, and that it is more proper to state that 
the instrument had become due and payable 
before the commencement of this suit. It seems, 
however, that any such allegation is unneces- 
sary, it having been held that it is not essential 
that the right of action should appear to have 
accrued prior to the commencement of the suit, 
for the Court will not look out of the declaration 
to see when the action was commenced (A). 

36. In actions against acceptors of bills of 
exchange, an acceptance must be stated ; and in 
all actions on bills payable at or within a limited 
time after sight, the acceptance, or a present- 
ment and refusal to accept, must be averred in 
the declaration ; for in these latter cases the 
liability of the parties sued is regulated by the 

(k) Owen V, Walters, 5 Dowl. 326 ; 2 M. & W. 91, S. C. 
But it may be Decenary, if the date of the instrumeDt is laid 
under a videlicet* Parkinson v. Whitehead, 2 M. & G. 229. 
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acceptance^ and dependent upon the acceptor's 
default. In all other cases an averment of ac- 
ceptance is unnecessary^ for the acceptance or 
non-acceptance does not vary the liability of a 
drawer or indorser appearing upon the declara- 
tion, as it is at all events their duty to pay the 
bill when due if the prior parties do not(t). 
And if an acceptance be unnecessarily stated it 
need not be proved, as it is not in the nature of 
a description of the instrument (J). 

37. For reasons before given an acceptance 
need not be stated to have been made according 
to the usage and custom of merchants (k), nor 
need it be alleged to be in writing, though by 
the statute I & 2 Geo. 4, c. 78, s. 2, the ac- 
ceptance of bills must be written thereon, or in 
the case of sets of bills, on one part thereof (/); 
for when an acceptance is stated, it must be 
taken to have been such an acceptance as will 

(t) James v. BeaD, 4 B. & C. 312 ; Parker v. Ade, I Dowl. 
646 ; nom. Parks v. EdgCi 1 C, M. & R. 429. 

(J) Id. In Jones v. Morgan, 2 Camp. 474, however, the 
Court of King's Bench seems to have dispensed with proof of an 
unnecessary averment of acceptance, upon the ground that there 
had been a subsequent promise to pay by the drawer against 
whom the action was brought, aftei the bill was due, which was 
considered as an admission of the acceptance. 

(k) Ante, p. 11, s. 12. 

(0 Chalie v. Belshaw, 6 Bing. 529. 
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vest a complete right of action in the holder 
of the bill. 

38. If a bill has been accepted by an agent 
on behalf of the drawee, the agency may be 
alleged according to the fact, or the bill may be 
stated to have been accepted by the drawee 
himself, for such is the legal effect (m). So if a 
bill be accepted by one of several drawees for 
himself and the others, in declaring against all, 
the facts may be stated, but it is sufficient to 
allege generally that all the drawees accepted 
the bill. And if, in a declaration against one of 
two acceptors, the bill is described as accepted 
by that one, it is no variance ; and in the ab- 
sence of a plea in abatement the declaration is 
sufficient to charge the defendant (n). 

The observations already made upon the mode 
of stating an indorsement by a firm are applica- 
ble to acceptances under similar circumstances. 
Without, therefore, repeating them here, it will 
be sufficient merely to refer to them (o). 

39. The day on which a bill is stated to have 
been accepted is generally immaterial. There- 

(m) Heys v, Heseltiae, 2 Campb. 604 ; and see ante, s. 15. 
(n) Mountstephea v. Brooke, 1 B. Ac Aid. 224. 
(o) Ante, p. 13. 



40 STATBMBNT OF THE INSTRUMENT. 

fore if an acceptance has been written before a 
bill has been drawn, it may in an action against 
the acceptor be stated to have been drawn and 
then accepted, for the acceptor is estopped from 
saying that he accepted it before it was drawn (/>). 
And although it has been said that when the 
time of payment depends upon the presentment 
for acceptance, in declaring against a drawer or 
indorser, the very day of the presentment should 
be stated (9) ; yet in an action against the ac- 
ceptor, where a bill dated August 11th, 1814, 
and made payable fifty days after sight, was 
alleged under a videlicet to have been accepted 
on the day on which it was dated, but it ap- 
peared in evidence to have been accepted on a 
subsequent day, namely, the 19th of September, 
the variance was deemed immaterial (r). But 
it has been said by Lord Holt that if an ac- 
ceptance is stated to have been made before the 
day appointed for the payment, and that the 
drawee accepted it to pay according to its tenor 
and effect, and it appears in evidence that the 
acceptance was in fact made after the day of 



(p) Molloy V, DeWes, 7 Bing. 428. 
(9) Bayl. on Bills, 393, 5th edit. 

(r) Forman v. Jacob, 1 Stark. 46; S. C. 4 Campb. 209, 
nom. Freeman v. Jacob. 
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payment, the variance would be fatal (s). But 
this doctrine has been doubted. 

40. Under an averment of a general accept- 
ance, an acceptance to pay upon condition can- 
not be proved. When, therefore, a bill has 
been accepted conditionally, an absolute ac- 
ceptance must not be alleged, even though the 
condition has been complied with, but the con- 
dition must be specially stated, and averred to 
have been performed (t). 

So if an acceptance be special, either in re- 
gard to the time or place of payment, it must 
not be stated as a general acceptance, but de- 
clared upon according to the fact. But since 
the act of 1 & 2 G. 4, c. 78, s. 1, an acceptance 
merely made payable at the house of a banker 
or other place without further expression therein, 
is not a special or qualified acceptance, but is in 
law a general acceptance, and may therefore be 
so stated in the declaration (u). But if the ac- 
ceptor express that he accepts the bill payable 
at a banker's house or other place only, and not 
otherwise or elsewhere, the acceptance then be- 

(0 JacksoD V. Pigott, Ld. Raym. 364 ; 12 Mod. 212, S. C. 

(t) Ralli V, Sarell, D. & R. N. P. C. 33; Langslon v. 
Corney, 4 Campb. 176. See a form 1 Marsh. 176, Swan v. 
Cox. 

(u) See Turner v. HaydoD, 4 B. &c C. 1. 
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comes speciali and must be stated in its terms^ 
and the declaration must contain an allegation 
of presentment at the particular house or other 
place mentioned in the acceptance. And if the 
drawer directs the drawee to pay in London^ and 
the drawee accepts specifying a particular house 
in London at which he intends to pay the bill^ 
though the particular words mentioned in the 
statute be not inserted, still in actions against 
the drawer the acceptance in terms must be 
alleged ; and a presentment at the place men- 
tioned therein be alleged and proved (t?). 



(v) See Gibb v. Mather, 8 Bing. 214. 
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CHAPTER IV. 

THE ALLEGATION OF TRANSFER. 



41. It will be proper first to consider what 
indorsements must be stated. Special indorse- 
ments (x) and indorsements by the payee (when- 
ever the instrument is payable to his order) whe- 
ther special or in blanks must always be stated, 
as they are necessary to put the instrument in 
circulation. But where there are several in- 
dorsements, those only which are necessary to 
show a right of action in the plaintiff need be 
stated; therefore if there be several indorse- 
ments, the first of which is in blank, and the 
plaintiff be a remote indorsee, he may strike 
out the intermediate indorsements before or 
at the trial (y), and declare as immediate in- 
dorsee of the payee ; and this may be done 
even after the instrument has been read in evi- 
dence (z) ; for the effect of the first indorsement 

(x) Cunliffe v. Whitehead, 3 N.C. 828 ; 5 Scott, 31, S. C. 
{y) Mayer v, Jadis, 1 M. k Rob. 247. 
(0 Chatere v. Bell, 4 £sp. 210. 
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in blank is to render the instrument payable to 
bearer, and transferable by delivery (a). And it 
is not necessary to declare according to the fact, 
or as on an immediate indorsement from the 
payee, but it seems that some indorsements may 
be stated and others omitted. So also in de- 
claring as indorsee against a preceding indorser, 
not being the payee, the indorsements by the 
payee to the defendant, and from the defendant 
to the plaintiff, need alone be stated (b). In 
like manner, in declaring on a check by a re- 
mote assignee, after it has passed through several 
hands, it seems sufficient to state only one as- 
signment or delivery to the plaintiff (c). And 
if the action be brought by the first indorser 
against a previous party, after several indorse- 
ments have been made, it is more correct to 
declare as if no subsequent indorsements had 
been made; but if they be stated, they may 
be rejected as surplusage (cf). In declaring, 
however, upon a check, bill or note made pay- 
able to a certain person or bearer, an indorse- 
ment by the payee should not be stated; for 



(a) Peacock v. Rhodes, Doug. 633. 

(6) Chaters v. Bell, 4 Esp. 210 ; Critchlow t>. Parry, 2 Camp. 
182. 

(c) See Mills v. Oddy, 3 Dowl. 726. 

(d) Bishop t>. Hay ward, 4 T. R, 470 ; Anon. 12 Mod. 345; 
Holt, 296, S. C. 
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if any be alleged^ it must be proved accord- 
ingly (e). 

42. A slight misdescription of the name of 
the indorser, as " Philip Philip" for " Philip 
Philips," seems never to have been material (/). 

43. If a bill or note be payable to a certain 
person or order, it is sufficient to state his in- 
dorsement, without specially averring that he 
was the person to whom or to whose order the 
payment of the bill or note was to be made, 
for his interest and authority to indorse suffi- 
ciently appear from the previous statement of 
the instrument itself. In like manner if a bill, 
note, or check be payable to a certain person 
or bearer, it is sufficient merely to state that the 
party mentioned in the check transferred, as- 
signed, and delivered the instrument to the 
plaintiff, omitting any allegation that he was 
the party to whom it was made payable {g). 

44. A transfer by indorsement or otherwise 
by an authorized agent may be stated either to 
have been made by the agent on behalf of his 
principal, or by the principal himself, in the 

(e) Waynam v. Bend, 1 Camp. 175. 
(/) Forman ». Jacob, 1 Stark. 47. 
(g) Sec Waynam v. Bend, 1 Camp. 175. 
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same manner as the making or acceptance of a 
bill by an agent may be alleged to be the act 
of the principal (i). And iF a bill or note have 
been indorsed by a married woman , as the agent 
of her husband, that fact, or an indorsement by 
the husband, should be stated in the declara- 
tion. If, however, an indorsement in the wife's 
name alone be stated, and the instrument is 
shown by plea to have been indorsed by a mar- 
ried woman, the plaintiff may reply that she 
indorsed as the agent of her husband, without 
being guilty of departure (A). 

45. The time at which an indorsement is 
stated to have been made need not be proved ; 
therefore if it be alleged to have been made 
after the drawing of the bill, and the indorser's 
name appear in evidence to have been put upon 
the paper before the bill was drawn, the vari- 
ance is immaterial (Z). And upon the autho- 
rity of the case cited, it has been held, that if 
an indorsement be stated to have been made 
before the bill became due, when in fact it was 
made afterwards, the declaration will be sup- 
ported (i»). 

(t) See antif ss. 17, 38. 
(k) Prince v. Bruoatte, I N. C. 435. 
(/) Russell V, LaDgstaffe, Doug. 514. See Chitty on Bills, 
327, 9th edition. 

(m) Young v, Wright, 1 Campb. 138. 
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46. It is unnecessary to allege that an in* 
dorsement was in writing. 

47. In an action by the bearer it is usual to 
allege that the instrument has been transferred^ 
assigned 'and delivered, by the party entitled to 
make the transfer, to the plaintiff, who thereby 
became, and was, and continues to be, the law- 
ful bearer thereof. It might, perhaps, be suffi- 
cient to state merely that the plaintiff became 
and continues to be the bearer, or that it was 
transferred or assigned to the plaintiff, omitting 
the allegation of delivery (w). 

In the forms of counts upon bills and notes 
given by the judges there is no allegation of de- 
livery by an indorser, and it seems always to have 
been considered to be unnecessary (o), except 
in the case of a special indorsement, in which 
case a delivery must be stated, and the proper 
form of pleading is, that the party indorsed and 
then delivered, &c. Mr. Baron Wood has said, 
that he remembered a case in the books, where, 
on a motion in arrest of judgment, the court 
held it necessary that the plaintiff should prove 
a delivery in case of a special indorsement (p). 

48. An indorsement in full and in blank is 

(n) See Mills v. Oddy. 3 Dowl. 726. 

(o) See Maraton v. Allen, 8 M. & W. 494. 

( p) Rex V. Lainbton, 5 Price, 428. 
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stated in the same manner ; but when qualified 
and particular in its terms, it must be stated 
according to the fact. 

49. Formerly it seems to have been usual, 
where several indorsements were stated, to al- 
lege that all the indorsements except the last 
were made to each indorsee or order, so as to 
show that it was intended that the instrument 
was to be further negociated by him. The 
words " or order" are not however to be found 
in the forms of T. T. 1 W. 4, and they were 
always unnecessary, for to enable an indorsee 
to sue, the instrument must be stated to have 
been made payable to order, and being originally 
assignable, it will always remain so(p). So 
also if the first indorsement appear to have 
been a general one, authorizing a further trans- 
fer, it is clearly unnecessary in stating any sub- 
sequent indorsements, to introduce words autho- 
rizing the further negociation of the instru- 
ment (j), as such an authority is implied by 
law. 

And a bill or note payable to the order of 
the plaintiff being in law payable to himself, it 
is sufficient so to describe it in the declaration. 



(p) More v. Manning. Com. R. 311, 312 ; Willes, 563, S. C. 
(q) Chitty on Bills, 329, 9th edition. 
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without alleging any order made, or that no 
order has been made in favour of another (r). 

50. If a bill or note made payable, or indorsed, 
or assigned to the plaintiff, has been negociated 
by, and afterwards returned to him for non- 
acceptance or non-payment, and he has been 
obliged to pay, it is unnecessary to aver that 
it has been negociated and subsequently re- 
turned, and sufficient merely to state his ori- 
ginal title to the instrument (^5). If, however, 
he has been put to any expenses on the return 
of the instrument, it will be necessary, with a 
view to their recovery, to state the special cir- 
cumstances in the declaration (^). And where 
a bill, drawn by the plaintiff, but payable to a 
third person, has been returned to the former, 
it must be stated in the declaration that the 
bill has been dishonoured and returned to him, 
in order to show that his interest has revested, 
so as to enable him to sue. In such case it was 
formerly considered necessary to insert an aver- 
ment that the plaintiff had paid the bill ; and 
though it is omitted in the forms of T. 1 W. 4, 
yet perhaps it may in general be advisable in 



(r) Smith v. M'Cluro, 5 East, 476. 
(t) Cowley V. Dunlop, 7 T. R. 572. 
(t) See KeDdrick v. Lomaz, 2 C. & J. 408. 

D 
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practice to insert it(ii). But at all events it 
would seem to be unnecessary to show to whom 
the payment has been made^ for in an action 
against the acceptor by one who had paid the 
bill under protest for the honour of an indorser, 
a declaration alleging payment under protest, 
according to the usage and custom of mer- 
chantSf but not stating to whom the payment 
was made, has been held sufficient upon special 
demurrer, and that it need not be alleged to 
whom it had been paid, for payment to a wrong 
person is no payment; and if an issue were 
taken on the fact of payment, the affirmative 
could not be supported unless it were shown 
that payment was made to the right person (:r). 

61. The indorsee of an executor is not of 
course required to make profert of the letters 
testamentary, and the indorsee of an adminis- 
trator need not make profert of the letters of 
administration, nor by whom they were granted, 
as in either case those documents cannot be 
supposed to be in the custody or power of the 
indorsee. The plaintiff, however, in the latter 
case, must produce the letters at the trial, and 
show that they were properly granted (y). 

(u) 2 Chit. Plead. 89, o. (s) ; aD(l see Hennell's Forms, 2iid 
edition, 161. 

(x) Cox V, Earle, 3 B. & Aid. 430. 
(y) Stone v. Rawlinson, WUies, 559. 
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CHAPTER V. 

ALLEGATIONS OF PBESBNTMENT AKD NOTICE. 



52. In an action against the drawer of a biil^ 
or the indorser of a bill or note, it is essential to 
shew, either that the instrument was presented« 
and that the drawee or maker refused to accept, 
ov pay, or to give some sufficient excuse for the 
omission to do so. 

So an acceptance for honour being a colla- 
teral engagement only, i. e. to pay if the ori- 
ginal drawee, upon a presentment to him for 
payment, should persist in dishonouring the bill, 
a presentment to the drawee for payment must 
be alleged, whether the defendant be the ac- 
ceptor for honour (a), or the party for whose 
honour the bill was accepted (b). 

So, if a promissory note be drawn payable 
at or after sight, it has been held that the 

(a) Williams v. Gennaine, 7 B. & C. 468. 
(6) Hoare v. Cazenove, 16 East, 391. 

d2 
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making is not a sufficient sight, and that no 
debt accrues upon the note until it has been pre- 
sented for payment (c). But if a bill of exchange 
be made payable at or after sights it is not ne- 
cessary, after it has been accepted, to present 
it for payment (rf). So, in declaring upon a 
note payable upon demand, an allegation of 
presentment en demand is unnecessary (e) ; for 
although a demand seems to be part of the 
agreement, yet the money claimed is a debt in 
presenti; and the promise to pay on demand 
imports that the party is ready to pay at any 
time ; and it is said, that even if a demand be 
necessary, the bringing of the action is in itself 
a sufficient demand (/). But, if a note be made 
payable at a certain time after demand, a de- 
mand must be alleged ; for otherwise it will 
not appear that the note has become due at the 
time of bringing the action. So, in the case of 
a note payable by instalments, where the entire 
sum is to be paid on demand, in case of non- 
payment of any one instalment, a demand should 

— __ i^— ^^^.^l^—  I  I  I I I ■^^■M ^>— ^^^ ^P-^^—  . ,   m^ ■■■■■■■-■■, iiMBi  ^ — ^— ^-^— ^iM^^^^ 

(c) Holmes v, Kerristm, 2 Taunt. 323 ; Dixon v. Nuttall, 1 
C, M. & R. 307. 

((i) Id. 

(e) Norton v. Ellam, 2 M. & W. 461. 

(/) Ruraball v. Ball, 10 Mod. 38, which conies after page 39 
in the 8vo. edition. See also Pierce v. FothergUl, 2 Ring. N.C* 
)67. 
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be alleged ; for in such case the contract to pay 
the whole siim may perhaps be considered to be 
in the nature of a penalty {g), and as a general 
rule it is clear^ that in declaring upon a promise 
to pay a collateral sum upon request^ an actual 
request must be averred (h). 

53. Before the passing of the statute 1 & 2 
G. 4, c. 78, it was doubted in the courts of law 
whether, in the case of a bill drawn generally, 
but accepted payable specially at a particular 
place, an action could be maintained against the 
acceptor, without averring in the declaration, 
and proving at the trial, a presentment for pay- 
ment at the place where the drawee had by his 
acceptance made the bill payable. Upon that 
point the Court of Common Pleas had held an 
allegation of presentment at the place named in 
the acceptance to be necessary, on the ground 
that it was a qualified acceptance only (i) ; the 
Court of King's Bench, on the contrary, had 
decided it was unnecessary, inasmuch as the 
acceptance was a general acceptance, with a 
mere intimation of a place of payment, if the 
holder thought proper to apply there (A). 

ig) Teague o. Morse, 2 M. & W. 599. 
{h) Birks v, Trippett, 1 Saund. 31. 

(t) Callaghan v. Aylett, 2 Campb. 649; Gammon v.Schmoll, 
5 Taunt. 344. 

(k) Fenton v. Goundry, 13 East, 459. 
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The conflicting opinions of the two courts 
upon that point were set at rest before the pass- 
ing of the statute, by the judgment of the House 
of Lords, in the case of Rowe r. Young (l). 

To obviate the consequences of this deci- 
sion, the statute of 1 & 2 O. 4, c. 78, was 
passed, which, after reciting that it had been ad- 
judged that where a bill is accepted payable at 
a banker's, the acceptance thereof is not a ge- 
neral but a qualified acceptance ; and that a 
general understanding had prevailed amongst 
merchants and traders, that such acceptance 
was a general acceptance, proceeded to enact, 
that " if any person shall accept a bill of ex- 
change payable at the house of a banker, or 
other place, without further expression in his 
acceptance, such acceptance shall be deemed 
and taken to be, to all intents and purposes, a 
general acceptance of such bill ; but if the 
acceptor shall in his acceptance express that he 
accepts the bill payable at a banker's house or 
other place only, and not otherwise or else- 
where, such acceptance shall be deemed and 
taken to be, to all intents and purposes, a qua- 
lified acceptance of such bill, and the acceptor 
shall not be liable to pay the said bill except in 

(0 2 B. & B. 165. 
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default of payment, when such payment shall 
have been first duly demanded at such banker's 
house or other place" (m). 

Since the passing of this statute, if a bill be 
accepted payable at a particular place, accord- 
ing to the provisions of this act, a presentment 
for payment at that place must always be al- 
leged in the declaration. And if an acceptance 
be made payable at a particular place, but is in 
effect general since the statute, in an action 
against the drawer a presentment at the place 
specified may be alleged, without any averment 
of presentment to the acceptor; for although 
the act provides that he may be called upon else- 
where, it has not made it compulsory on the 
holder to do so (n). 

And if a bill be drawn payable at a parti- 
cular place, and accepted as drawn, as against 
the acceptor the acceptance is general, and 
that in an action against him, an averment, or 
proof of presentment, is unnecessary (o). But, 
in an action against the drawer, a presentment 
at the particular place must be alleged and 
proved (/?); for, before the passing of the statute. 



(m) See Shelton v. Braithwaite, 8 M. & W. 262. 

(n) De Bttrgareche v. Pillan, 3 Bing. 476. 

(o) Selby V. Eden. 3 Bing. 61 1 ; Fayle o. Bird,6 B. & C. 631. 

(p) Gibb V. Mather, 8 Bing. 214. 
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all the Courts at Westminster agreed tbat the 
presentment must be made at the place specially 
designated in the bill itself (9); and the statute 
neither intended to alter, nor has it in any 
manner altered, the liability of drawers of bills 
of exchange, but it is confined in its operation 
to the case of acceptors alone (r). It seems, 
however, that if in such case a presentment be 
only alleged generally, and not at the place 
specified in the bill, the declaration will be 
sufficient after rerdict {$), 

64. In the case of a bill made payable at the 
house of a particular firm, after having stated the 
special acceptance, it is sufficient to aver tbat 
the bill was presented to such firm, and to the 
acceptor for payment, and that they were then 
required to pay the same according to the tenor 
and effect of the bill, and acceptance, without 
averring that it was presented at the house of 
the firm, for verba relata inesse videntur(t), 

56. If a promissory note be made payable, in 



(9) Sanderson v. Bowes, 14 East, 500 ; Roche v. CampbeH, 
a Camp. 247 ; Garnett v. Woodcock, 1 Stark. 475. 

(r) See the elaborate judgment of Tindal, C. J. 8 Bing. 214. 

(0 Lyon V. Holt, 5 M. & W. 250. 

(0 Bush V. Kinnear, 6 M. & Sel. 210; see also HafTam v» 
Ellis, 3 Taunt. 415. But see Ambrose v. Hopwood, 2 Taunt. 61. 
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the body of it, at a particular place, a present- 
ment there must be averred in the declaration, 
and proved accordingly. But in one case, which 
was an action against the maker of a note made 
so payable, it was held, that presentment need 
not be alleged, — that the maker is liable every- 
where ; and that as against him, the bringing the 
action is a sufficient demand {u). But if a place 
of payment be only mentioned in the margin of 
the instrument, it is considered not as a term of 
the contract, but merely as a memorandum, and 
presentment there need not be alleged in the 
declaration (x). 

56. The presentment for payment must be 
averred to have been made on the day when the 
instrument became due and payable, though no 
particular day need be averred (y). If, how- 
ever, a day be alleged, it should be the third day 
of grace, as the bill does not become payable 
until its arrival (z). If that day happen on 
Sunday, Good-Friday, or Christmas-day, the 

(u) Nicholls t7. Bowes, 2 Camp. 498 ; Sanderson v. Bowes, 
14 £ast, 500; Dickenson v. Bowes, 16 East, 110; Howe v. 
Bowes, 1*6 East, 112. 

(x) Price V. Mitchell, 4 Camp. 200; Trecothick w. Edwin, 1 
Stark. 468 ; Exon v. Russell, 4 M. & Sel. 506. 

(y) See the forms of T. 1 W. 4, pott, c. vii. 

(<) Brown v, Harraden, 4 T. R. 148. 

d5 
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presentment should be stated to have been made 
on the day next preceding (a). But if a pre- 
sentment be alleged to have been made on any 
of these days^ under a Tidelicet, together with 
an averment that the instrument was presented 
when it became due and payable^ the declaration 
will be sufficient even on special demurrer (&)» 

67. The declaration need not contain an aver- 
ment that the presentment was made by any 
particular person; and if it be inserted, the 
plaintiff will not be required to prove it (c). 

58. In declaring against a drawer, &c. on non- 
acceptance, the plaintiff must allege a present- 
ment for acceptance to the acceptor. An alle- 
gation of non-acceptance alone is not sufficient, 
for otherwise it would be in the plaintiff's poWer 
to charge the drawer^ though the drawee might 
have been ready to pay the bill> had it been 
presented to him {d). 

59. A presentment for acceptance is usually 
stated to have been made on the day on which 



(a) 7&8G.4,c.l5. 
(6) Bynner v, Russell, 1 Bing. 23. 
(c) Boehm v. Campbell, Gow, 55. 
(di) Mercer v. Southwell, 2 Skew. ISO. 
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the bill is alleged to have been drawn ; {e) and 
where a bill is made payable a specified number 
of days after sights the real day of presentment 
need not be alleged ; and if it be alleged^ a pre- 
sentment on a subsequent day may be proved (/). 

60. Under an allegation of presentment and 
acceptance or payment (g), it is not competent 
^ give in evidence excuses for its omission. If^ 
therefore, a bill has been drawn by the defend- 
ant upon a non-existing person, the declaration 
must allege that fact ; or that due search has 
been made for the drawee, and that no such 
person can be found (A). But if the drawee 
cannot be found, it is sufficient to allege that he 
was not to be found within the kingdom, with- 
out stating that any particular inquiry was made 
for him (i). 

61. In declaring against the drawer of a bill, 
or the indorser of a bill or note, it should be 
averred that the defendant had notice of the 



(e) See the forms given in the H. G. T., 1 W. 4, post, c, vii. 

(/) Forman v. Jacob, 1 Stark. 46; nom. Freeman v. Jacob, 
4 Campb. 209. 

(^> Teny v. Parker, 6 A. & £. 602. 

{k) Smith 0. Bellamy, 2 Stark. 223. 

(») Starke v. Cheeseman, Carth. 509> See farther Howe i'. 
Bowes, 16 East, 112. 
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non-acceptance or non-payment, or both, as the 
case may be ; and as a verdict will not mend the 
matter when the gist of the case is not laid in 
* the declaration, the omission of such notice will 
not be cured by verdict, as it cannot be pre- 
sumed that proof of it has been given at the 
trial, when it is not alleged in the declaration {k). 

But notice of non-payment need not be 
alleged in an action against the acceptor, even 
when the bill is payable at a particular place, 
for the effect of any such acceptance is to sub- 
stitute the house, banker, or other person therein 
mentioned, for the house or residence of the 
acceptor; and consequently the presentment at 
the house, or to the person named in the accept- 
ance, is equivalent to presentment at the house 
of the acceptor (/). 

62. Some, though not the exact, time of the 
notice must be stated, and in practice it is usual 
to refer to the day on which the instrument is 
alleged to have been drawn {m). 

63. If no notice have been given, an excuse. 



(k) RushtOQ V. Aspinall, Doug. 679. 

(2) Treacher v. Hinton, 4 B. & AM. 413 ; and see Pearse v. 
Pemberthy, 3 Campb. 261 ; Smith v, Thatcher, 4 B.& Aid. 200. 
(m) See the forms of T. T. 1 W. 4, post^ chap. vii. 
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"which may vary according to the circumstances 
of each particular case, must be stated ; for, 
proof of circumstances which excuse the want 
of it will not be sufficient to support the general 
allegation. It is not within the scope of this 
book to show generally what circumstances wil'. 
constitute an excuse, but for example, it may be 
observed, that if the plaintiff rely upon the want 
of effects in the hands of the drawee as dis- 
pensing with notice, that fact should be stated 
in the declaration (n\ And in an action against 
an indorser, it must be shown that the drawer 
and prior indorsers, as well as the acceptor, had 
no effects, &c.{o): and it seems, that in de- 
claring against the drawer or indorser of a bill, 
or the indorser of a note, it should be averred, 
that the drawee in the one case, and the maker 
in the other, had no effects, either at the time 
when the bill was drawn, or when it became 
payable (/?). 

But if the party by whom notice should be 



(n) Bird v, Legge, 7 Dowl. 815. For the circumstances 
under which want of effects will be an excuse, see Lafitte v. 
Siatter, 6 Bing. 623 ; Norton v. Pickering, 3 B. & C. 610 ; Cory 
V. Scott, 3 B. & Aid. 619 ; Wilkes v. Jacks, Peake, 202 ; Fitz- 
gerald V, Williams, 6 N. C. 68. 

(o) See Chitt. on Bills, 9th edit. 338. 

( p) Kogers v. Stephens, 2 T. R. 713. 
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giren has not been enabled to give it until a 
later period than would suffice in ordinary cases^ 
it is unnecessary to state on the record the 
special circumstances which excuse the want of 
notice at the time when it is usually required. 
The usual allegation of notice is sufficient, for 
the legal effect of the special circumstances is to 
make the notice vaUd {q). 

64. In an action by an indorsee of a bill or note, 
against any of the parties thereto^ it is not neces- 
sary to state that the defendant had notice of the 
indorsements alleged in the declaration ; and if 
such notice be alleged^ it cannot be traversed (r). 
In an action on a note by the indorsee against 
the drawer, when the necessity of this allegation 
came under the consideration of the Court, upon 
demurrer. Eyre, C. J., observed, that the pro- 
mise to pay contained in the note, being to the 
payee or his order, the promise attaches imme- 
diately the order is made to the indorsee, and 
that the Court could not add a qualification of 
a notice to a promise which was not so originally 
confined {s). Inasmuch, however, as the forms 



(q) Firth v. Thrush, 8 B. & C. 387 ; see also Baldwin v. 
Richardson, I B. & C. 245. 
(r) Bradbury v. Emans, 7 Dowl. 49 ; 6 M. & W. 313, S. C. 
(s) Reynolds v. Davies, 1 B. & P. 625. 
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prescribed by the judges contain an allegation 
of notice of the indorsementSy its omission might 
subject the plaintiff to delay, and it should 
therefore always be inserted. 



( 64 ) 
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65. A PROTEST of a foreign bill was part of 
its constitution (<); and in general, in declaring 
against the drawer or indorser of such a bill, a 
protest for non-acceptance as well as notice of 
non-payment, should be stated, unless the 
drawee have no effects ; in which case the 
holder is usually excused from these formali- 
ties. But it seems that the allegation of pro- 
test in the case of a foreign bill is matter of 
form only, and that its omission cannot be ob- 
jected to on general demurrer (u). On inland 
bills, a protest was not necessary at common 
law ; and before the statute of 9 & 10 Will. 3, 
c. 17, none was ever made. By that statute 
the parties were only entitled to make one in 

(t) Borough V. Perkins, Salk. 131. 

(u) Salomons v. Stavely, Doug. 684, note, more fully reported 
in Lawes's PI. Assumpsit, 364, note. 
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the case of an accepted bill : the statute 3 & 4 
Anne, c. 9, s. 5, extended the power to the case 
of a refusal to accept, and then enacted that 
no acceptance should be sufficient to charge any 
person unless in writing, and that the party 
should not be liable to pay any costs, damages, 
or interest, unless a protest be made where the 
bill has-been accepted and not paid. But neither 
of these statutes deprive the plaintiff of his ac- 
tion for the want of protest; and even interest 
may, in the absence of it, be recovered, as the 
8th section of the latter act provides that the 
statute shall not take away any remedy which 
the party had before. Although, therefore, be 
is not entitled to any remedy under that act, un- 
less a bill is protested, still the section just 
cited preserves to him his remedy at the com- 
mon law, though no protest was made (x). 

In the case, then, of an inland bill, no protest 
need be alleged in the declaration ; but there is 
one case at Nisi Prius, where it was ruled by 
Lord Kenyon, that if a protest be alleged, it 
must be proved at the trial (y). 

66. The usual and better form of averring the 
protest is to state generally that the bill was pro- 

(a) VViDdle v. Andrews. 2 B. & A. 696. 
(y) fioiilager v, Talleyrand, 2 £sp. 650. 
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tested, without saying who protested or caused 
it to be protested. But if it be averred that 
the plaintiff protested the bill, or caused it to 
be protested, the declaration will be sufficient, as 
either allegation is sufficient ; for if the decla- 
ration only stated that he caused the bill to be 
protested, a protest by himself would be evi- 
dence to support it : on the other hand, if it 
had stated that he protested himself, the aver- 
ment would be supported by proof that he 
caused the bill to be protested ; for, quifacit 
per alium facxt per se. 

m 

67. In declaring against the drawer of a bill 
it seems necessary to insert an averment of no- 
tice to the defendant of the several premises 
in the declaration; although the protest is in 
law itself notice of the presentment for pay- 
ment, &c. (a). 

68. It is the constant practice in actions of 
assumpsit upon bills, &c. to state an express 
promise independently of that created by the 
instrument, whether any have been made or not. 
But in any action against the acceptor of a 
bill {b), or the maker of a note, this appears to 

(a) I^wes, PI. Assumpsit, 367 ', Anon. 1 Vent. 45 ; Hart v. 
King. 12 Mod. 310. 

(b) Hardres, 486, 487; Bayl. on Bills, 408, 409, 5th edit. 
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be unnecessary (c) ; for in the former case the 
acceptance constitutes, in effect, a promise to 
pay, and in the latter it would be useless to 
require the statement of any promise besides 
that contained in the note : yet, in an action 
against the drawer, although the omission of a 
promise would be cured by verdict, or after 
judgment by default (rf), an objection to the de- 
claration on that account would be fatal on spe- 
cial demurrer ; as the drawing of a bill is said 
not to constitute a debt, but raises a promise 
by implication of law, to pay in case of the ac- 
ceptor failing to do so (e). 

And when the plaintiff intends to rely upon 
a promise independently of that raised by the 
instrument, such promise should be stated in 
the declaration. As where a promise has been 
subsequently made by a drawer or an indorser, 
after the holder has neglected to give due no- 
tice of non-acceptance : for such promise admits 
that there did not exist any objection to paying 
the bill, and that every thing had been regu- 
larly done to entitle the holder to recover 

(c) Donaldson v. Thompson, 8 Dowl. 209 ; 6 M. & W. 316* 
S. C. See also Griffith v. Roxburgh, 2 M. & W. 734 ; Chevers 
V. Parkington, 6 Dowl. 75 ; Bayl. on Bills, 408, 409, 5th edit. 

(d) Starky v.Cheeseman, Salk. 128 ; Garth. 509, S. C. 

(e) Griffith V. Roxburgh,2 M. & V^. 734, 736 ; 6 Dowl. 132 ; 
Henry v, Burbidge, 3 N. C. 501 ; 5 Dowl. 484, S. C. 
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the money (/). And if it be necessary to give 
in evidence a promise, acknowledgment^ or part 
payment, after the death or bankruptcy of the 
contracting parties (respecting which see 9 Geo. 
4, c. 14, 8S. 1 and 2), counts must be inserted 
on promises by or to the parties to the suit in 
their representative character (^). 

69. The promise should in general accord with 
the liability created by the instrument. Thus, 
in declaring against the maker of a note or the 
acceptor of a bill, who, at the expiration of the 
period mentioned in the instrument, became lia- 
ble to pay in the first instance, the promise' alleged 
should be to pay according to the tenor and 
effect thereof. But in declaring against the in- 
dorser of a note, or the drawer or indorser of a 
bill, on non-payment by the maker or acceptor, 
it should be alleged that defendant promised to 
pay upon request, inasmuch as those parties 
became liable to pay immediately on default of 
the maker in the one case, and the acceptor in 
the other. So in declaring against the drawer 
or an indorser of a bill upon a refusal to accept, 
a promise to pay upon request should be alleged, 

(/) Landie v, RobertsoD, 7 East, 231. 
''(g) See Hennell's Forms, 176, note. As to (he insertioQ of a 
promise to save Statute of Limitations, see Leaper v. Tattoo, 
ante, p. 17. 
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although the time at which the bill was to be 
payable has not elapsed, as au action will lie 
against those parties immediately on the drawee's 
refusal (A). But if in these cases a promise to 
pay according to the tenor and effect of the 
instrument be alleged, the declaration will, it 
seems, be unobjectionable, upon special demur- 
rer (f) ; at all events after verdict : for, it is 
not an improper description of the liability 
of the parties to aver that they will pay the 
instrument when due, if not paid by the ac- 
ceptor or maker (A). So when a bill has been 
accepted by a defendant during his minority, 
and hefirre it became due it has been ratified by 
him on becoming of age, after verdict, a promise 
to pay the instrument according to its tenor and 
effect has been held sufficient (Z). But if the 
ratification took place after the bill became due, 
it may be proper to state a special promise, as 
the defendant could not then, perhaps, be said 
to have promised to pay the bill according to 
its tenor and effect (m). 

70. In the counts against the maker of a note 



{h) Ballingalls v. Gloster, 3 £a<(t, 431. 

(t; Christie v. Peart, 8 M. & W. 491. 

{k) Hedger v. StevensoD, 5 Dowl. 77. 

(/) Hunt V. Massey* 5 B. & Ad. 902. 

(m) Ibid.; and see Jackson v, Pigott, Ld. Raym. 364. 
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and acceptor of a bill, given by the rule of T. 1 
W. 4y it is averred, in the former case, that the 
defendant promised to pay to the plaintiff, ac- 
cording to the tenor and effect, fee, and in the 
latter, that he promised the plaintiff to pay 
according to the tenor, &c. ; and it seems that 
either form sufficiently avers a promise made to 
the plaintiff, and to pay to him. {n) 

71. The day on which the promise to pay is 
alleged is matter of form only, and no objee* 
tion can be raised on error, that the day stated 
is more than six years before the action is 
brought (o). 

72. In actions of debt it seems to be unne- 
cessary to state any liability or agreement to 
pay the money mentioned in the instrument 
declared on (p) ; but if either be stated, it is at 
least informal to aver that the defendant '' pro- 
mised," as that word sounds in assumpsit. It 
has been held, however, that if a count in debt 
contain a promise according to the forms given 
by the judges it will be sufficient upon special 



(n) Banks v. Camp, 9 Bing. 604 ; Schild v. Kilpin, 8 M. & 
W. 673. 
(o) Hawkey v. Berwick, 1 Y. & J. 376. 
(p) Being mere conclusions of law. 
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demurrer {q). But it is more proper to allege 
that the defendant either " agreed" (r) or 
'' became liable" to pay the sum mentioned in 
the instrument upon request, or according to the 
tenor and effect thereof («). 

73. If a note be given for a sum of money 
payable by instalments, all of which are due at 
the time of bringing the action, no allegation of 
a particular default is necessary ; and it seems 
unnecessary if the defendant was to become 
liable to pay the aggregate amount of the sums 
mentioned in the note upon any one of the in- 
stalments being unpaid when due, though the 
time for payment of some or one only has 
arrived. Indeed, though the entire sum be not 
payable on such an event, and though all the 
instalments are not due, yet it seems that the 
plaintiff might declare generally on the promise 
to pay the aggregate amount, according to the 
tenor and effect of the note, and assign for 
breach that the defendant had not paid any 
part of that amount, whether any part of it had 
been paid or not, as the breach need not be 

(9) Bat this word imports a promise, Mountford 0. Hortou, 
2 N. R. 62. 

(r) Compton v. Taylor, 4 M. & W. 138. But see Brill v. 
Neele, 3B. & Ald.20B. 

(0 Dalton V. Smith, 2 Smith Rep. 618. 
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proved to the extent alleged in the declara- 
tion (0* It is usualy however, when any part 
has been paid, or only a particular instalment is 
doe, to state a particular default in the declara- 
tion. 

74. If, in an action against the drawer of a fo- 
reign bill, the plaintiff declare upon all the parts 
thereof, averring merely that the sum in the 
aforesaid bill was unpaid, without saying in each 
count that the other parts were unpaid, it has 
been held, that the declaration will be sufficient 
after judgment by default, and entire damages 
found upon a writ of enquiry : the court giving 
as a reason, that the sum was the same in all 
the bills (u). So, if a declaration upon one of 
several parts of a foreign bill does not state that 
the other parts are unpaid, no objection can be 
taken after verdict ; for the general allegation 
that the money mentioned in the hiil declared on 
was not paid, imports that the sum mentioned 
in the several parts was unpaid; inasmuch as all 
the parts constitute but one bill, and if any 
other part had been paid, the plaintiff could not 



(t) Lawes, PI. Assumpsit, 375. See Teague v. Morse, 2 M. 
& W. 699. 

(u) Starke v. CheesmaD, Carth. 509. 



OF PROTEST, PROMISE, BREACH, &C. 73 

have had a verdict (x). So, also, upon a similar 
objection taken after demurrer to the replication, 
the declaration has been held sufficient (y). The 
two last cited cases were actions against the 
acceptor, and perhaps, if in an action against 
the drawer, there were a demurrer to the decla- 
ration, the objection might be fatal ; for it has 
been said that there may be a difference be- 
tween the case of the drawer and acceptor, as 
the drawer is bound to pay all the parts of a 
bill where there are several, the drawing being 
an actual promise, whereas the acceptor is 
bound to pay but one part, and an action is only 
maintainable against him upon the very part 
which he accepts (z). 

76. When the defendant is the party from 
whom the plaintiflf received the instrument, as 
for instance, in an action between the payee and 
maker of a note, &c., or where an actual consi- 
deration has passed between the parties, as in 
actions by the drawer against the acceptor of a 



(z) Starke o. Cheesman, Carth. 509, nom, Starky v. Cheese- 
man, Salk. 128 ; East v. Egnngtoa, 1 Salk. 130; 2 Ld. Raym. 
810, S. C. 

(y) WegerBloiTe v. Keene, Str. 224. 

(s) Id. ; per Fortescae J. ; but see per Eyre, C. J., S, C. and 
see ant€, p. 68. 

E 
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billy payable to the drawer's order (a), it is in 
general advisable to add counts upon such con- 
sideration together with a count upon an ac- 
count stated (&). 

But in an action against the maker of a 
promissory note by an indorsee (c), or by the 
payee against one of the makers of a note who 
is only a surety {d) ; or, it seems, by the payee 
against the acceptor of a bill {e)y the money 
counts will be unavailable. And in an action by 
an indorsee against the acceptor of a bill, the 
instrument will not support a count for money 
had and received (/). But, if the holder of a 
bill sue and recover against an indorser, and the 
latter pay the whole or part of the amount, he 
may recover the sum from the acceptor, under 
a count for money paid to his use {g) ; for the 
acceptor was liable to pay in the first instance ; 
and although the indorser by making the pay- 
ment is remitted to his original right upon the 
bill, yet it is a general principle, that one who 



(a) Thompson v. Morgan, 3 Campb. 101. 
(6) See R. G. 4 W. 4, reg. 5 ; 5 B. & Ad. iii. 

(c) Bentley v. Northouse, M. & M. 66 ; Ezon v. Russell, 4 
M. & Sel. 505 ; Waynam v. Bend, 1 Camp. 175. 

(d) Wells V. Girling, 3 Moore, 79. 

(«) Early v. Bowman, I B. & Ad. 889, and see Thompson o. 
Morgan, 3 Campb. 101. 
(/) Eales V. Dicker, M. & M. 324. 
(g) Pownal V. Ferraod, 6 B. & C. 439. 
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pays the debt of another by process of law, 
may recover the same fi*om him as money paid 
to his use (A). 

76. A count for the interest which may have 
accrued upon a bill or note, is sometimes in- 
serted in the declaration ; but unless there has 
been some express promise respecting such in- 
terest^ that count need not be inserted^ as, in 
general, the plaintiff may as a matter of course 
recover interest as part of the damages. 

77. If a proper breach be assigned, it is imma- 
terial in what part of the declaration it is inserted. 
If, therefore, the declaration contain one or 
more of the common counts, the breach in non- 
payment by the defendant may be inserted 
either in the count upon the instrument, or one 
general breach in non payment of the several 
sums of money mentioned in the declaration 
may be assigned at the conclusion thereof (2). 

(ft) PowBal V. Ferrand, 6 B. & C. 439. 
(t) BensoD v. White, 4 Dowl. 334 ; Turoer v, Denroan, 4 
Tyrw. 313, 



e2 
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CHAPTER VII. 

THE JUDICIAL FORMS 

OP 

TRINITY, I WILL. IV., &c. 



Hatimo concluded the Bummary of the de- 
cisions upon the several parts of the declam- 
tion, the examples prepared by the judges, by 
which the form of declaring is regulated in 
practice, will now be given. These examples 
were annexed to the general rule of T. 1 Will. 4, 
whichy after reciting that declarations upon bills 
of exchange, promissory notes, and the counts 
usually called the common counts, occasioned 
unnecessary expense to parties by reason of 
their length, and that the same might be drawn 
in a more concise form, ordered, '* that if any 
declaration in assumpsit filed or deUvered after 
the date of that order, and to which the 
plaintiff should not be entitled to demand a 
plea as of that term, being for any of the de- 
mands mentioned in the schedule of forms and 
directions annexed to that order, or demands of 
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a like nature, should exceed in length such of 
the said forms set forth or directed in the said 
schedule, as may be applicable to the case ; or 
if any declaration in debt to be so filed or de- 
livered for similar causes of action, and for 
which the action of assumpsit would lie, should 
exceed such length, no costs of the excess 
should be allowed to the plaintifF if he succeed 
in the cause ; and that such costs of the excess 
as have been incurred by the defendant, should 
be taxed and allowed to the defendant, and be 
deducted from the costs allowed to the plaintifF. 
And it was by the same rule further ordered, 
that on the taxation of costs as between attorney 
and client, no costs should be allowed to the 
attorney in respect of any such excess of length ; 
and in case any costs should be payable by the 
plaintifF to the defendant on account of such 
excess, the amount thereof should be deducted 
from the amount of the attorney's bill." 

It will be observed, that in each of the ex- 
amples given by the judges, the venue is inserted 
afler several of the averments, but it would now 
be improper to insert it in practice, inasmuch as 
it is ordered by the eighth statutory rule of 
Hilary Term, 4 Will. 4, that " the name of a 
county shall in all cases be stated in the mar- 
gin of a declaration, and shall be taken to be the 
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▼enue intended by the plaintiff; and that no 
venue shall be stated in the body of the decla- 
ration." 

The averment which period has now elapsed, 
has also become inoperative since the passing of 
the Uniformity of Process Act ; but it has been 
thought better to give the forms verbatim as 
they were originally published^ and to refer the 
reader to the passages in the text where the 
form of allegation is considered. 

It should also be observed that all the follow- 
ing forms are framed with a view to the addition 
of the common counts^ inasmuch as a promise 
to pay independently of the instrument is in- 
serted only in the forms against the maker of 
a note and acceptor of a bill ; and a breach in 
nonpayment by the defendant -in none of them, 
with the exception of those by the drawer of a 
bill against the acceptor, If^ therefore^ the 
common counts be added^ it will be necessary 
to attend to the directions^ and the form of pro- 
mise and breach, which will be found in a sub- 
sequent page (a) ; and if not, care must be taken 
to insert in the count on the instrument a pro- 
mise and breach applicable to the case. 

(a) Pp. 98, 99. 
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I. FORMS OF COUNTS IN ASSUMPSIT, (a) 
1. On Prohissort Notes. 

PajfeCf or IndorseCf at the case may be, v. Maker. 

For that whereas (11), the derendant(19, 15), on 

the — ^- day of , in the year of our Lord ■( 1 6), 

at London [or in the county of ] (1 7), made (1 4) 

his (25) promissory note (19), in writing (18), and 
delivered (23) the same to the plaintifr(lS), and 
thereby promised (25) to pay to the plaintifr(29, SO) 

£ (33) (6), days [or weeks, or months] 

after the date thereof (27) ; [or as the fact may 
be"] which period has now elapsed (35) ; [or, if 
the note be payable to A, B, (c), and then and 
there (17) delivered (23) the same to A. B.(29, 32,) 
and thereby promised (25) to pay to the said A. B., 



(a) As to the fonn of action see Chap. I. 
(6) As to the insertion of the words importing consideration, 
S.34. 
(c) And hy him aftenoardi indorsed to the plaintiff. 
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or order (SO, 81), £ (38), days, {or weeks, 

or months] after the date thereof (27); [or as the 
fact may be] which period has now elapsed (35) : 
and (41) the said A. B. (42— 44) then (45) and 
there (17) indorsed (46, 47, 48) the same to the 
plaintiff, whereof the defendant then and there (17) 
had notice (64);] and then (71) and there (17), in 
consideration of the premises, (c) promised (68) to 
pay the amount of the said note to the plaintiff(70), 
according to the tenor and effect (69) thereof. 



Indonee v. Payee, 
(d) Whereas (11) one C. D. (13, 15), on the 



day of , in the year of our Lord (16), at 

London [or, in the county of ] (17) made (14) 

his (25) promissory note (19), in writing (18), and 
thereby promised (25) to pay the defendant (13, 29), 



(c) When the consideration for the promise consists of several 
facts, this is the usual and proper form of averment. 

(d) In the forms as reported, the words " For that " are 
inserted before the word " whereas ** in the first form only. In 
practice, however, they are generally inserted at the com- 
mencement of the first count of a declaration, and a second or 
subsequent count is commenced with the words "And whereas. 



»» 
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or order (30, 31), £ {$S) days, [or weeks, 

or months] after the date thereof (27) ; [or as the 
fact may be] which period has now elapsed (35) : 
and the defendant (43) then (45) and there (17) 
indorsed (46, 47, 48) the same to the plaintiff(13) ; 
[or^ and (41) the defendant (43) then and there (17) 
indorsed the same to X. Y. (42, 49), and the said 
X. Y. then and there indorsed the same to the 
plaintiff,] and the said C. D. did not pay (52) the 
amount thereof, although the same was there (1 7, 55) 
presented (52^ 57) to him on the day when it be- 
came due (56). Of all which the defendant (61) 
then (62) and there (17) had due notice (63, 67) (e). 



Indorsee v. Indorser. 

Whereas (/), one C. D. (IS, 15;, on (16), at 

London, [or in the county of ] (17), made (14) 



(e) No promise to pay on request is inserted in this form, as 
in this and all other cases where the defendant becomes liable to 
pay on request, a general promise to pay on request, applicable 
to the whole declaration, may be inserted after the common 
counts. See the observations in p. 78. 

(/) See note {d), ante, p. 80. 

£ 5 
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his (25) promissory note (19) in writing (18), and 
thereby promised (25) to pay to X. Y.(29, 32), or 

order (30, 31), £ (33), days, lor weeks 

or months] after the date thereof (27), [or as the 
fad may be] which period has now elasped (35) : 
and then and there (17) delivered (23) the said note 
to the said X. Y., and (41) the said X. Y. (43) 
then(45)andthere(17) indorsed(46, 47, 48) the same 
to the defendant (49), and the defendant (43) then 
and there (17) indorsed the same to the plaintiff []or 
and (41) the defendant then and there indorsed 
the same to Q. R. (42), and the said Q. R. then 
and there indorsed the same to the plaintiff,] and 
the said C. D. did not pay (52) the amount there- 
of, although the same was there (17, 55) pre- 
sented (52, 57) to him on the day when it became 
due (56). Of all which the defendant (61) then (62) 
and there (17) had due notice (63) (g), 

(g) See ante, DOte (e), p. 81. 
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S. On Inland Bills of Exchange, (h) 

By the Drawer, being also Payeee, v. the Acceptor, 

(i) Whereas (11), the plaintiff(13, 15), on (16) 
, at London, \or in the county of ](17), 



made (14) his (25) bill of exchange (19) in writ- 
ing (18), and directed (^2) the same to the de- 
fendant (1 3), and thereby required the defendant to 

pay to the plaintiff (29, 30), £ (33), days 

[or weeks or months] after the date [or sight] there- 
of (27) ; which period has now elasped (35) : and 
the defendant (38) then (39) and there (17) ac- 
cepted {SQ, 37) the said bill, and promised (68) the 
plaintiff (70) to pay the same^ according to the tenor 
and effect (69) thereof, and of his said acceptance 
thereof, but did not pay (77) the same when due. 

By Drawer, not being the Payee, v. the Acceptor, with 
an averment of return to the Plaintiff^, 

(i) Whereas (11), the plaintiff (13, 15), on the 
(16), at London, [or in the county of 

(Jk) As to the form of action, see Chap. I. 
(t) See note (d), ante, p. 80. 
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] (17) made (U) his (25) biU of exchange (19) 

in writing (18), and directed (22) the same to the 
defeDdant(18), and thereby required the defendant to 

pay to O. P. (29. 32), or order (SO, 31), £ (SS), 

— — days, [or weeks or months] after the date [or 
sight] thereof (27); which period has now elaps- 
ed (35) : and then and there (17) delivered (23) the 
same to the said O. P. ; and the said defendant (38) 
then (39) and there (17) accepted (36, 37) the same, 
and promised (68) the plaintiff (70) to pay the same 
according to the tenor and effect (69) thereof, and 
of his acceptance thereof; yet he did not pay (77) 
the amount thereof, although the said bill was 
there (17, 53) presented (52, 54) to him on the day 
when it became due (56). And thereupon the same 
was then and there (17) returned (50) to the plain- 
tiff, of all which the defendant (61) then and 
there (17) had notice (64) (k). 

By Indorsee v. Acceptor, 

(/) Whereas (11), one E. F.(13, 15), on the 
(16) at London, [or in the county of 



{k) See p. 78. (/) See note (d), p. 80. 
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] (17), made(U) hi8(25) bill of exchange ( 1 9) 

in writing (18), and directed (22) the same to the 
defendant (13), and thereby required the defendant 
to pay to the said E. F. [or (m) to H. G.] (29, 32), 

or order (30, 31), £ (33), days, [or weeks 

or months], after sight [or date] thereof (27) ; which 
period is now elapsed (35) : and the defendant (S8) 
then (39) and there (17) accepted (36, 37) the said 
bill, and the said E. F. (44), [or the said H. G.] 
then (45) and there (17) indorsed(46 — 48) the same 
to the plaintiflr(13) ; [or and (41) 'the said E. F. (43) 
or the said F. G. (49), then and there (17) indorsed 
the same to K. J., and the said K. J. (43) then and 
there indorsed the same to the plaintiff,] of all 
which the defendant (61) then (62) and there (17) 
had due notice (63) and then (71) and there (17) 
promised (68) the plaintiff to pay the amount there- 
of, according to the tenor and effect thereof (69), 
and of his acceptance thereof (n). 



(m) If the bill he payable to a third person, 
(n) See p. 78. 
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Payee v. Acceptor, 

(o) Whereas (11), one E. F. (13, 15), on 

(16), at London [or in the county of ] (17) 

inade(14) hiB(Jt5) billofexchange(19) inwTiting(18), 
and directed(22) the same to the defendant (IS), and 
thereby required the defendant to pay to the plain- 

tiflr(29, 30), £ {S3), days, [or weeks or 

months] after the sight [or date] thereof (27); which 
period has now elapsed (35) : and the defendant (38) 
then (39) and there (17) accepted (36, 37) the same, 
and promised (68) the plaintifr(70) to pay the same 
according to the tenor and effect (69) thereof, and of 
his acceptance thereof. 

Payee v. Drawer on non-acceptance. 
(o) Whereas (11), the defendant (13, 15), on 

(16), at London [or in the county of ] (17), 

made (14) his (25) bill of exchange (19) in writ- 
ing (18), and directed the same to J. K. (22), and 
thereby required the said J. K. to pay to the plaia- 
tifr(29, 30), £ (33) days, [or weeks or 



(o) See note (<i), p. 80. 
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months] af^er the sight [or date] thereof (27) and 
then and there delivered (23) the same to the said 
plaintiff, and the same was then(59) and there(17, 53) 
presented (52, 58) to the said J. K. for acceptance, 
and the said J. K. then and there refused to ac- 
cept(52, 53) the same ; of all which the defendant(61 ) 
then (62) and there (17) had due notice (63) (p). 



Indorsee v. Drawer on non-acceptance, 

(9) Whereas (11), the defendant (13, 15), on 
— (16) at London, [or in the county of 
.] (17), made (14) his (25) bill of exchange (19) 
in writing (18), and directed (22) the same to J. K., 
and thereby required the said J. K. to pay to the 

order of (29, 30) the said defendant (31), £ (33), 

days, [or weeks or months] after the sigh 

[oTf date] thereof (27) ; and the said defendant 
then (45) and there (17) indorsed (46, 47, 48) the 
same to the plaintiff [or and (41) the defendant 
then (45) and there indorsed the same to L. M. (49), 



(p) See note (e), p. 81. 
(9) See note (d), p. 80. 
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and the said L.M. (42 — 44) then and there indorsed 
the same to the plaintiff*] and the same was then (59) 
and there (52, 53) presented to the said J. K.(58) for 
acceptance, and the said J. K. then and there (17) 
refused to accept (52) the same, of all which the 
defendant (61) then (62) and there (17) had due 
notice (63, 64, 67) (r). 

Indorsee v. Indorser, on Non-acceptance, 

(<) And whereas, (11) one N. O. (13, 15) on 
, ( 1 6) at London, [or, in the county of ] '17) 



made (14) his (25) hill of exchange (19), in writ- 
ing (18), and directed (22) the same to P. Q. 
and therehy required the said P. Q. to pay to 

his (31) (0 order (30) £ (33), days, [or 

weeks, or months] after the date [or^ sight] there- 
of (27); and (41) the said N. 0.(43) then (45) and 
there (17) indorsed (46, 47, 48) the said bill to the 
defendant (13), [or^ to R. S. (49) and the said 

(r) See ante, note («), p. 81. 

(<) See note (d), anU, p. 82. 

(t) The words " the drawers " should be here inserted, as the 
word '* his " seems to refer to the acceptor ; the form as it stands 
is not, however, bad, even on special demurrer, see anU, p. 30. 
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R. S. (42) then and there indorsed the same to the 
defendant] and the defendant (43) then and there 
indorsed the same to the plaintiff, and the same was 
then (59) and there (17, 53) presented (58) to the 
said P. Q. for acceptance, and the said P. Q. then 
and there ( 1 7) refused to accept (52) the same ; of 
all which the defendant (61), then (62) and there 
(17) had due notice (63, 64, 67) («). 



Payee v. Indorser on Non-acceptance, 

(a:)Wherea8(ll),oneN.O.(13,15), on (16), 

at London, [or, in the county of •] (17) made (14) 

his (25) bill of exchange (19), in writing (18), and 
directed the same to P. Q. (22), and thereby re- 
quired the said P. Q. to pay to the defendant (13, 29), 

or order (30, 31), £ (33) days, [or weeks^ 

or months] after the sight [or date] thereof (27); 
and then and there (17) delivered (23) the same to 
the defendant, and the defendant (44) then (45) and 
there indorsed (46, 47, 48) the said bill to the plain- 

(u) See ante, note (e), p. 81. 
(x) See note (d), ante, p. 82. 
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tiff(lS), [orto R. S.(49), and (41) the said R. S. (43) 
then and there indorsed the same to the plaintiff J 
and the same was then (59) and there (17, 53) pre- 
sented (58) to the said P. Q. for acceptance, and 
the said P. Q. then and there (17) refused to ac- 
cept (52) the same ; of all which the defend- 
ant (63) then (62) and there (17) had due no- 
tice. (63, 64, 67) (y). 

(y) See ante, note (e), p. 81. 



( 91 ) 



ADDITIONAL FORMS. 



The forms already given are the only ones pre- 
pared by the judges. Those which follow have 
been drawn in conformity with their directions {a), 
or upon the principle of those already given; and 
whilst they serve as precedents^ in their parti- 
cular cases, will show the general form of declar- 
ing according to the present practice. 



Payee v. the Maker of a Note payable on Demand. 

For that whereas (11) the defendant (13, 15) on the 
day of in the year of our Lord (16)> 



made (14) his (25) promissory note (19) in writ- 
ing (18), and delivered (23) the same to the plain- 
tiff (13), and thereby promised (25) to pay to the 
plaintiff (29, 32, 49) pounds (33) on demand 

(a) Some slight alterations are made in the order of the 
several averments, which is clearly allowable, as the forms, &c. 
were only given by way of example, but not absolately to 
govern pleaders. 
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(27, 5t). And the defendant then(71)» in consider- 
ation of the premises, promised (68) the plaintiff (70) 
to pay him (70) the said sum of money in the said 
note specified, according to the tenor and effect (69) 
thereof (77) (A). 



Payee y. the Drawer of a Check. 

For that whereas (11), the defendant (13, 15), on 
the — day of — in the year of our Lord — 
(16), made hi8(25) draft or order (20) in writing (18) 
for the payment of money, called a check on a 
banker (20), and directed (22) the same to Messrs. 
£. F. and G. H. (13) [as in the check"] and thereby 
required them to pay to the plaintiff (29) or bearer 

(30) £ (S3), and then delivered (23, 41, 47) 

the same to the plaintiff. And the said Messrs. £.F. 
and G. H. did not pay (52) the said sum of money 
in the said draft or order specified, although the 
same was then presented (52) to them for payment 
thereof, whereof the defendant then had notice 
(61,77)(c). 



(6) See ante, p. 78. (c) See note(e), p. 81. 
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Indorsee v. the Drawer of a Bill payable at sight. 

For that whereas (II), the defendant (13, 15), on 

the day of , in the year of our Lord — 

(16), niade(H) his (25) bill of exchange (19) in 
writing (18), and directed (22) the same to P. Q., 
and thereby required him to pay to the plaintiff(29, 

49) on sight of the said bill (27) £ (33), and 

the defendant then (45) indorsed (46, 47, 48) the 
said bill to the plaintiff. But although the said bill 
had become due and payable before the commence- 
ment of this suit(35) ((/), and the same was then (59), 
to wit, on the day and year last aforesaid, presented 
(36, 58) and shown to the said P. Q. for acceptance 
thereof, and he then had sight of the said bill, the 
said P. Q. then refused to accept or pay the same 
(36, 52), of all which the defendant then {62) had 
due notice (64, 67, 77) (c). 

Indorsee v. Pai/ee of a Bill payable after tight {f). 
For that whereas (11), one N. O. (13, 15), on the 



((2) 4t seems that days of grace are allowed upon bills pay- 
able at sight.— See Chitty on Bills, 376. 377. 9th edit. 
(e) See note (e), p. 81 . 
(/) See the directions, antt, p. 36. 
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day of f in the year of our Lord '^— (16), 

made (1 4) his (25) hill of exchange (19) in writ- 
ing (IS), and directed (22) the same to P. Q., 
and thereby required the said P. Q. to pay to the 

defendant (29) or his (31) order (SO) £ (33), 

days [or weeks, or months] after the sight 

thereof (27). And (41) the defendant (43) then(45) 
indorsed (46, 47, 48) the said bill to the plain- 
tiflr(13), and the said P. Q. (38) then (39) saw and 
accepted (36, 37) the same. But although the said 
bill had become due and payable before the com- 
mencement of this suit {S5), and the same was duly 
presented (52, 57) to the said P. Q. on the day when 
it became due and payable (56), according to the 
tenor and effect thereof; yet he did not pay (52) 
the said sum of money in the said bill specified, of 
all which the defendant then had due notice (63). (e) 



Indorsee v. Indorser of a Bill payable after date, 
on nonpayment by Acceptor. 

For that whereas (11) oneN. 0.(13) made (22) 



(«) See ante, note (e)^ p. 81. 
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his (25) bill of exchange (19) in writing (18) and 
directed (22) the same to P. Q., and thereby re- 
quired the said P. Q. to pay to the order (30) of 

the said N. O. (31 ) £ (33) days [or weeks 

or months] after the date thereof (27) : and (/) the 
said N. O. (43) then (45) indorsed (46, 47, 48) the 
said bill to the defendant (13), and the defendant 
then indorsed the same to the plaintiff. But 
ahhoagh the said bill had become due and payable 
before the commencement of this suit (35), and the 
same was duly presented (52, 57) to the said P. Q. 
on the day when it became due and payable {56^, 
according to the tenor and effect thereof; yet he 
did not pay (52) the said sum of money in the said 
bill specified (77), of all which the defendant then 
had due notice {Qii)(g)' 

Indorsee v. Acceptor of a Foreign Bill{h) payable after 

sight. 

For that whereas (11), one N. O. (13, 15) on the 

(/) It seems to be more proper to state the indorsements 
before the averment that the instrument has become due, when- 
ever they are made prior to that event. 

{g) See note (e), p. 81. 

(h) Declarations on foreign bills may be drawn according to 
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day of , in the year of our Lord (16), 

in parts beyond the seas, to wit, at Naples (17, SS) 
made (14) his (25) bill of exchange (19) in writ- 
ing (18), and directed (22) the same to the defend- 
ant (13), and thereby required the defendant to 
pay — — days [or weeks, or months] after sight 
thereof (27) that first of exchange (second not being 
paid) (26) to £. W. (29) or his (31) order (30) one 
thousand ducats (33) value received (31); and the 
defendant then delivered (23) the said bill to the 
said £. W. And (41) the said E. W. then, to 
wit, on the day and year last aforesaid (45), in- 
dorsed (46, 47, 48) the said bill to the plaintiff. 
And the defendant then (39) saw and accepted (36) 
the said bill which had become due and payable 
before the commencement of this suit(35). And the 
defendant then (71), in consideration of the premises, 
promised (68) the plaintiff to pay him (70) the said 
sum of money in the said bill specified according to 
the tenor and effect (69) of the said bill, and of the 



the principle of the forms of T. I W. 4. See the directions, 
7 BiDg. 781. 
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said acceptance and indorsement thereof. And the 
plaintiff avers (3S) that the said sum of one thousand 
ducats in the said bill mentioned, at the time of the 
making of the said bill, and when the same became 
due and payable as aforesaid, was and still is, of 

great value^ to wit, of the value of £ of lawful 

money of Great Britain. But the defendant hath 
not paid (77) the sum of money in the said bill (74) 
specified, or the value thereof, or any part thereof; 
nor the said second of exchange (74) in the said bill 
mentioned, or any part thereof. 



Forms of the Common Counts^ annexed to the General 

Rule of T. 1 Wm. 4. 

(Ji) Whereas the defendant, on at London, 

[or in the county of ] (t), was indebted to 

the plaintiff in £ for the price and value of 

goods then and there (i) bargained and sold [or. 



ih) See ante, p. 80, note (d). 

(i) The venue should now always be omitted, see R. G. H. 
4 Will. 4, at the commencement of this chapter .p, pp. 77, 78. 
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sold and delivered, as the case may he] by the 
ptaintiff to the defendant at his request : 

And in £ for the price and value of work 

then and there (Ji) done, and materials for the same 
provided, by the plaintiff for the defendant at his 
request : 

And in £ — ^-> for money then and there (Jc) lent 
by the plaintiff to the defendant at his request : 

And in £ for money then and there (Jc) paid 

by the plaintiff for the use of the defendant at his 
request : 

And in £  for money then and there (Jc) 
received by the defendant for the use of the plain- 
tiff: 

And in £ for money found to be due from 

the defendant to the plaintiff on an account then and 
there (A) stated between them. 

And whereas the defendant afterwards on, &c. in 
consideration of the premises (/) respectively, then 
and there promised (68) to pay the said several 
monies respectively to the plaintiff (70) on request ; 
yet he hath disregarded his promises and hath not 

(fc) Ante, p. 97, note (t). 
(0 See ante p. 80, note (c). 
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paid any of the said monies, or any part thereof. To 

the plaintiff's damage of £ , and thereupon he 

brings suit, &c. 

To these forms the judges annexed the following 
direction : — 

*' If the declaration contains one or more counts 
against the maker of a note, or the acceptor of a bill of 
exchange, it will be proper to place them first in the 
declaration, and then in the general conclusion to 
say, promised to pay the said last-mentioned several 
monies respectively." 



Full Form of a Declaration in Assumpsit. 



By the Payee v. the Maker of a Note. 

In the [name of the court^. 

On the day of , in the year of our 

Lord [day of delivering the declartt" 

tion,'] (/) 
[Venue] to wit, A. B. the plaintiff in this suit (m), 

(0 R. G. H. 1 Will. 4, 5 B. & A J. at the end of the volume, 
(m) By inserting these words, the words "plainti£F" and 

f2 
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by E. F. his attorney [prt in his own proper person,' 
ort by £. F. who is admitted to prosecute for the 
plaintiff, (an infant within the age of twenty-one 
years) as the next friend of the plaintiff], com- 
plains of C. D. the defendant in this suit, who has 
been summoned to answer the plaintiff (f/). For 
that whereas (ll)i the defendant (13, 15) on [date of 

the note^ the day of in the year of our 

Lord— (16), made (14) his promissory note (19) 
in writing (18), and delivered (23) the same to the 
plaintiff (13), and thereby promised to pay to the 

plaintiff(29, 30) pounds (33), months, 

[weeks, or days] after the date thereof (27) ; which 
said note had become due and payable before the 
commencement of this suit (35) : and the defendant 
then (71), to wit, on the day of making the said note 
in consideration of the premises, promised (68) the 
plaintiff (70) to pay him the amount of the said note 
according to the tenor and effect thereof (69). And 



'* defendant" appear with more propriety in subsequent parts of 
the declaration. 

(n) Words descriptive of the form of action need not be in- 
serted ; for though the mistatement of it is no ground of de- 
murrer, yet it might invite objection and occasion expense, — See 
3 Chitty, Gen. Pp. 466. 
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whereas also the defendant on the ^— day of , 

in the year of our Lord [a day before the issuing 

of the wrWly was indebted to the plaintiff in £ (o) 

for goods then (p) sold and delivered by the plain- 
tiff to the defendant, at his (q) request. And in 
£ , for money found to be due from the de- 
fendant to the plaintiff, on an account then (r) stated 
between them. And thereupon the defendant after- 
wards, to wit, on the day and year last aforesaid, in 
consideration of the last-mentioned premises, re- 
spectively promised the plaintiff to pay him the last 
mentioned several monies respectively, on request ; 
yet he hath disregarded his promises, and hath not 
paid any or either of the sums of money in the 
declaration mentioned, or any part thereof. To 



(o) See Williams v. Sharwood, 3 N. C. 331. 

(p) See Webb v. Baker, 7 A. & E. 841, and cases there 
cited. 

(q) This is sufficiently certain. — See Deriemer v. Fenna, 
7 M. & W. 439. 

(r) The omission of this word seems to be immaterial. — See 
Biogley v, Durham, 8 A. & £. 775, and cases there cited. 
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the damage of the plaintiff of £ (s), and there- 
upon he brings suit, &c. 



FORMS IN DEBT. 

Full Form of a Declaration. 
Bj/ the Payee against the maker of a Note, 

On the day of in the year of our 

Lord 18 — [Day of delivering the Decla* 
ration, (a)] 
[Venue 18.] (To wit.)— A. B. the plaintiff in this 
suit (6), by E. F. his attorney, [or, in his own proper 
person, or by E. F. who is admitted to prosecute 
for the plaintiff, (an infant within the age of twenty- 
one years,) as the next friend of the plaintiff, as 
the case may 6e,] complains of C. D. the defend- 
ant in this suit (6), who has been summoned to 

(5) In assampsit, the damages laid at the end of the declara- 
tion should be larger than the amount of all the sums mentioned 
therein, that form of action being brought to recover not the spe- 
cific debt, but damages for its nonpayment. 

(a) R. G. H., 1 W. 4, 1 ; 5 B. & Ad., at the end of the 
volume. 

(6) By inserting these words, the words "plaintiff*' and "de- 
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answer the plaintiff (c]^. For that whereas (1 1)» the 

defendant (13, 15), on the day of , in the 

year of our Lord 18 (16), made (14) his (25) 

promissory note (19) in writing (18), and then 
delivered (23) the same to the plaintiff (13), and 
thereby promised (25) to pay to the plaintiff (29, 

30) £ (33) ((f) months, [or days or 

weeks] afler the date thereof (27) : and the said note 
had become due and payable before the commence- 
ment of this suit (35) (e). And whereas (/) the 
defendant on the day of in the year of 



fendant" appear with more propriety in the subsequent parts of 
the declaration. 

(c) In declarations in debt it is sometimes the practice to 
insert in the queritur a clause called the debet and detinet, con- 
taining a demand of a sum of money equal to the sums men- 
tioned in the several counts of the declaration ; but such a clause 
is quite unnecessary, and better omitted. See Lord v. Houstoun, 
11 East, 62. As to the insertion of words descripti?e of the 
form of action, see ante, p. 100, note (n). 

(d) As to the insertion of the words '* value received," or 
others importing consideration, see sects. 1, 34. 

(e) As to stating an agreement or liability to pay, see 

sect. 72. 

(/) The notes to the common counts in assumpsit should be 
referred to. 
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our Lord — [a day before the isstang of the writ'], 

was indebted to the plaintiff in £ (g) for money 

then (A) lent by the plaintiff to the defendant at his 

request. And in £ (g) for money found to be 

due from the defendant to the plaintiff on an account 
then (h) stated between them : Which last-mentioned 
sums of money were to be paid by the defendant to 
the plaintiff on request, (t) But the defendant hath 
not paid any of the sums of money in the decla- 
ration mentioned^ or either of them, or any part 

thereof. To the plaintiff's damage of £ (A), 

and thereupon he brings suit, &c. , 



(g) This need not be the precise sum demanded by the writ. 
See M'Quellan v. Cox, 1 H. Bl. 249 ; and Williams v. Sbar- 
wood, 3 N.C. 331. 

{h) See Webb v. Baker, 7 A. & £. 841 ; Biogley v. Durham, 
8 A. & £. 775; cited anu, p. 101, note(r). 

(t) Here it is sometimes the practice to insert the per quod 
actio accrevit, but this cannot be necessary, it being a mere in- 
ference of law. 

(k) In debt, the damages being nominal, the amount men- 
tioned at the conclusion of the declaration need not be equal to 
the sums mentioned in the former part thereof. 
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By the Drawer v. the Acceptor of a Bill payable 

after date. 

[Commencement as in the last form.'] 

For that whereas (11), the plaintiffs (13, 15), 

by the names and firm of G. H. and Sons (13)> on 
the day of , in the year of our Lord 

18— (16), made (14) their bill of exchange (19) 

in writing (18) and directed (22) the same to the 

defendant (13), and thereby required the defendant 

to pay to the plaintiffs (29, 30) £ (33) days 

[or weeks, or months] af\er the date thereof (27) ; 

and the defendant (38) then (39) accepted (36, 37) 

the said bill, which had become due and payable 

before the commencement of this suit {S5). [Add 

the common counts and breach, as in the last form,"] 



INDEX. 

The figurei refer to the pages. 
The List of Forms will be found in the Tckble of Contents, 



ACCEPTANCE. — See Presentment por Acceptance. 
constitutes a promise, 66, 67. 
averment of, 37, 38. 
when necessary, ib, 
when not, 38. 
need not allude to custom of merchants, ib, 

shew acceptance to he in writing, ib. 
where made to pay on condition, 41. 

at a particular time or place, ib. 
hy an agent, 39. 

one of several drawees, ib, 
two, hut only one is sued, ib, 
a firm, ib. 
time of acceptance, 39, 40. 

when material and when not, ib, 

ACCOUNT STATED, 

count CD, when to he inserted, 74. 

ACTION. — See Assumpsit — Debt. 
form of, 1. 

ADMINISTRATOR.— See Executor & Administrator. 

AGENT. — See Acceptance — Indorsement. 

instrument drawn hy, how to he descrihed, 15. 
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AGREEMENT, 

unnecessary to state, if in debt, 70. 

AMBIGUITY, 

description of bill, &c., in case of, 19 — 21. 

AMENDMENT, 

by Stat 3 & 4 W. 4, c. 42, 5—9. 
in case of misnomer, 5. 

variance between statement and proof, 6, 7. 

ASSUMPSIT, 

universally maintainable on bills, &c., 1. 

BILL OF EXCHANGE.— See Description. 
need not to be stated to be in writing j 19. 
vbeu to describe an instrument as, 19, 21. 

BREACH, 

averment of, 

in case of note payable by instalments, 71. 

foreign bills in several parts, 72, 73. 

when one part only is declared on, ih. 
where to be inserted, 75. 

CHECK, 

how described, 21. 

form of declaring upon, 92, 

COMMON COUNTS, 
on consideration, 
when proper, 73, 75. 
for money paid, 74. 

had and received, ih, 
interest, 75. 
on an account stated, 74. 
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CONDITION. — See Foreign Bill — Acceptance. 

CONSIDERATION, 

need not be stated, 33. 

as to misdescribing it, 33, 34. 

CONTINGENCY.— See Time appointed for Payment- 
Acceptance. 

CUSTOM OF MERCHANTS, 

unnecessary to state it, 11, 12. 

DAMAGES, 

what amount to be alleged, 
in assumpsit, 102, n. 
debt, 104, n. 

DATE, 

how to be stated, 15, 16, 17. 
when an instrument bears no date, 17. 

is dated by mistake, 18. 
of acceptance.— See Acceptance. 
of declaration, 99. 

DEBET AND DETINET, 
clause of, 

not necessary to insert, 103, n, 

DEBT, 

action of— when maintainable, 1 — 3. 
when not, 3, 4. 

DECLARATION, 

general form of— in assumpsit, 99. 

debt, 102. 

DELIVERY, 

averment of, 22, 47. 

G 



no INDEX. 

DELIVERY, (cmiituied) 
to payee, 24. 
to indorsee, 47. 

DEMAND, 

when neeessaiy, 51 — 53. 
when not, ib. 

DESCRIPTION OF THE INSTRUMENT.— See Am- 

BIOUITY. 

DIRECTION, 

of hill, aUegation of, 22, 23. 

DIRECTIONS, 

judicial, for framing declarations on hills, &c. 35, 76. 

DRAWER, 

name of, how to he stated^ 12, 13. 

DRAWING, 

does not constitute a deht, 67. 

EFFECT.— See Leoal Effect. 

EXCUSE, 

averments of, 

for want of notice of non-payment, &c. 59, 60, 61. 
in case of insufficient notice, 61, 62. 

EXECUTOR AND ADMINISTRATOR, 

indorsee of, need not make profert of letters testa- 
mentary, &c. 50. 

EXPIRATION OF TIME FOR PAYMENT, 
* Averment of, 36, 37. 
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FEME COVERT.— See Indorsements— Payee. 

FIRM, 

acceptance, drawing and indorsements by, 
bow to be stated, 13. 

wbeu it consists of but one person, 13. 

FOREIGN BILL, 
drawn in parts, 

as to stating tbe condition in, 26. 

assigning the breach in the case of, 72, 73. 
form of declaring upon, 95. 

FORM OF ACTION.— See Assumpsit— Debt. 
words descriptive of, 

need not be inserted at the commencement of 
declarations, 100, n. 

INDEBITATUS COUNTS.— See Common Counts. 

INDORSEMENTS.— See Transfer— Indorser— De- 
livery. 
what and when to be stated, 43, 44. 
how to be stated, 

when they are special or in blank, 47. 
bill, &c. is payable to order, &c. 45. 

A. or bearer, ib, 
made by an agent, 46. 
a firm, 13. 
feme covert, 46. 
executor or administrator, 50. 
not that it was in writing, 47. 

or that it was made to order, 48. 
time of making, 46. 
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INDORSER— See Indorsement. 

not necessary to state that instrument was payable to 

his order, &c. 48. 
misdescription of his name, 45, 
when he may be described as maker, 14. 

INITIALS, 

description of parties to the instnmient by, 6. 

INSTALMENTS.-- See Breach. 

note payable by-— when debt will lie upon, 3. 

when not, ib. 

INTEREST.— See Indebitatus Counts. 
as to inserting a count for, 76, 

JOINT AND SEVERAL NOTE— See Several Note. 
how to describe, 14. 

the making of, 25. 

LEGAL EFFECT, 

statement of— in general, 10, 15. 

when necessary, 10, 11. 

MERCHANTS. — See Custom of Merchants. 

MONEY. — See Value of Foreign Money. 

MONEY HAD AND RECEIVED, 
Count for, 74. 

MONEY PAID, 

Count for — when proper, 74. 

NAMES, 

as to describing, by initials, 6. 

NOTICE.— See Excuse. 
averment of, 

of non-acceptance and non-payraeoft, 59^ 60. 
indorsements^ 62. 
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ORDER. — See Payee — Indorsbr — Indorsements. 
averment that none was made, 48, 49. 

PARTS— BILL DRAWN IN.— See Breach. 
how to describe, 26, 27. 

PAYEE, 

how to be described, 29. 

in case of husband and wife, 29, 30. 
when instrument is made payable to order, 30, 31. 

to a fictitious person, 31. 

PAYMENT. — See Place — Time — Presentment. 

PER QUOD ACTIO ACCREVIT, 

clause of— in debt on bills, &c. unnecessary, 104, n. 

PLACE. — See Presentment. 

of making, when to be stated, 18, 32. 
payment when to state, 28. 

"PLAINTIFF" AND "DEFENDANT," 
use of the words, 12. 

PRESENTMENT FOR ACCEPTANCE.— See Notice. 
averment of time of presentment, 58. 

excuses for \.ant of presentment, 59. 

PRESENTMENT FOR PAYMENT— See Excuse, 
averment of, 

when necessary or not, 51. 
in actions against drawer, ib, 

acceptor for honour, ib. 
on instruments payable at or after sight, 
51, 52. 

on or after demand, 52. 
by instalments, ib. 
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Presentmbmt for Patmbmt — (continued) 

how to be stated:— 

place of preaentment, 52. 

in case of promissory note, 56, 57. 

to whom to be presented, 56, 
when bill is made payable at the house of a 

firmi to. 
time of presentment, 57. 
by whom made, 58. 

PROFERT. — See Executor and Administrator. 

•PROMISE.—-SeeAccEPTANCE— Drawing. 
when stated, 66, 67. 
whether necessary, i6. 
how stated, 68—70. 

whether tecundum tenorem, or on request, G8, 69. 
when made, 70. 

PROMISSORY NOTE, 

when instrument to be described as, 19—21. 

PROTEST, 

averment of, 

when necessary and when not, 64, 65. 
form of, 65, 66, 

QUOD CUM, 

as to stating the instrument under, 10, 

RETURN, 

of instrument after negotiation, 
averment of, 49. 

SERVANT.— See Agent. 
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SEVERAL NOTE, 

when an instrument amounts to, 24 — 26. 

SIGNING, 

allegation of— in general unnecessary, 21, 22. 
in case of note, &c. under £5, 22. 

SIGHT.-— See Presentment for Payment. 

instruments payable on or after sight. 

form of declaring upon an inland bill, payable on, 93. 

after, 93. 
a foreign bill, payable after, 95. 

SUM, 

secured by the instrument, 
statement of, 32, 33. 
its value when to be stated, t6. 
not necessary to insert the word "sterling," 33. 
what to be stated in the common counts, 101, n. 

TIME APPOINTED FOR PAYMENT, 

averment of, 27. 

when bill is payable at usances, 27. 

on a contingency, 28. 
averment that it has elapsed before action, 35— 37. 

TIME, 

of acceptance, 39, 40. 

indorsement, 46. 
averment of, in the common counts, 101, n. 

TRANSFER.— See Indorsements, 

« words of, when to be stated, 30» 
when hot, t6. 



116 INDEX. 

USANCES, 

aTennent of the length of, 27, 28. 

VALUE OF FOREIGN MONEY, 
averment of, 32. 

" VALUE RECEIVED," 

as to inserting these words, 1, 35. 
their import, 33, 34. 

VARIANCE, 

amendment in case of, 6—9. 

VENUE, 

when to be stated, 18. 
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